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Investments 

“We hear today that we are in a 
period of a New Deal, and see many 
things that to us, in our short business 
experience, may seem absolutely new. 
But I am going to use, for illustration, 
a chart... published in 1918, eleven 
years before the depression. In that 
chart, the author gave a sequence of 
events in the average, normal depres- 
sion. I am going to use that same 
sequence to trace our present cycle 
from 1929. * * * The sequence of 
events is identical with the so-called 
New Deal cycle of today.” 


Adrian M. Massie, Vice-president, The 
New York Trust Company. Page 604. 


Trustee Under Bond Issue 


“A trustee under a trust deed se- 
curing an outstanding bond issue may, 
despite the absence of an express pro- 
vision in the trust deed, be required to 
bid in the mortgaged premises at a 
foreclosure sale for the benefit of all 
of the outstanding bondholders with- 
out the production of cash or bonds in 
payment of the bid and having bid in 
the property, may be required to oper- 
ate the same for the benefit of the out- 
standing bondholders under the direc- 
tion of a court of chancery.” 


Joseph G. Porter, of the (Chicago) 
Illinois Bar. Page 561. 
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Cooperative Advertising 

“Teamwork is necessary in a bank. 
Teamwork among the banks is just 
as necessary. Why should we bankers 
be trailing behind other great busi-— 
ness developments in this country? | 
Whether it is the fruit growers of 
California, the farmers, the automo- 
bile manufacturers, the lumbermen 
or the laborites, when it comes to co- 
operation, everybody’s doing it now. 
Why shouldn’t we bankers cooperate? 

“First of all, cooperative advertis- 
ing is much more economical than in- 
dividual advertising; second, it gets 
attention no individual bank can com- 
mand, and, third, it conveys to the 


public mind the impression that the 


banks are rendering a service of 


value to the whole community.” 
Eliot H. Thompson, The Washington 
Loan & Trust Company, Washington, 
D. C. Page 555. 


Irrevocable Trusts 

“The difficulty of attempting to re- 
tain in the donor rights and privileges 
with regard to future beneficial in- 
terests in the trust is aggravated by 
the trend of legislation and by the fact 
that a change in the complexion of the 
(United States Supreme) Court or in 
the attitude of some one member of 
the Court might vitiate the effect of 

recent decisions.” 
H. N. Andrews, Vice-president, Old 


Colony Trust Company, Boston. Page 
551. 
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Domicile 


Your committee believes that this 
problem arises with increasing fre- 
quency in this country. Among its 
causes are the increasing mobility of 
the American people, and the increas- 
ingly vast expenditures by the several 
states, which lead to a chaotic jumble 
of drastic revenue laws varying from 
state to state, with increasing strict- 
ness of enforcement, which in turn 
causes pressure to be put on individ- 
uals to minimize their taxes as much 
as they lawfully can. No blame can 
attach to individuals for doing this, 
and it is being increasingly done, not 
merely by very wealthy people, but 
by persons of only moderate riches. 

Your committee, after anxious in- 
quiry and study, is by no means cer- 
tain that this problem is capable of a 
complete solution. Five alternative 
suggestions have been made. 


Report of Special Committee of Na- 
tional Tax Association. Page 577. 
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Next Month 


Modernized System of Trust Ac- 
counting and Control—Special article 
by Amasa W. Bosworth, assistant 
vice-president, The First National 
Bank of Boston. Description of proven 
system of mechanized recording and 
control offering economy of operation 
and elasticity in application to both 
medium and large sized trust depart- 
ments. 

Mortgage Participation Certificates 
in Trust Portfolios—Special article 
by Albert B. Maginnes of Larking, 
Rathbone & Perry, New York. Dis- 
cussion of some of the major legal 
aspects and limitations of mortgage 
participations as indicated from re- 
cent court decisions. 

Probate Court Statistics and An- 
alysis—Special article by Loring P. 
Jordan, register of probate for Mid- 
dlesex County, Mass., based on ex- 
haustive survey applying to over one 
million persons, which will appear in 
a subsequent issue. 


Mid-Winter Trust Conference 


The seventeenth annual Mid-Winter 
Conference of the Trust Division, Ameri- 
can Bankers Association, will be held at 
the Waldorf-Astoria Hotel, New York 
City, February 11, 12 and 13, 1936, it 
is announced by Merrel P. Callaway, 
president of the division and vice presi- 
dent, Guaranty Trust Company of New 
York. The annual banquet will be held on 
Thursday evening, February 13. 

Plans for the conference call for three 
formal sessions, two informal sessions 
and two informal discussion meetings. 
The formal sessions will be held on the 
morning of each day of the meeting; 
Tuesday and Wednesday afternoons, 
February 11 and 12, will be devoted to 
informal discussions. A program is in 
preparation for the meetings covering 
current trends in trust service and the 
many problems that now confront trust 
business. The keynote will be the con- 
tinuance of the progress of American 
trust business. 








What Powers May Donor Retain in Creating 
Irrevocable Trust 


Dividing Line Between Estate and Gift Taxation of Trusts 


HENRY N. ANDREWS 
Vice-President, Old Colony Trust Company, Boston, Mass. 


(Editor’s Note: The dividing line between revocable and irrevocable 
trusts, from the taxation standpoint, is far from established, as Mr. 
Andrews points out in cautioning trust officials and those responsible 
for the drafting of trust instruments. The following article is sugges- 
tive, however, of the conservative viewpoint which should be considered 
by the trust official in his relationship with the prospective client.) 


HE extent to which the donor of an 

irrevocable trust may reserve dis- 
cretionary powers has become so confus- 
ing and uncertain from a legal point of 
view that it is practically impossible 
definitely to set the dividing line between 
trusts, the assets of which are taxable, 
and those which are non-taxable under 
the Federal Estate Tax law. 

The court of last resort, to which we 
all bow in deference, and which is called 
upon to decide our questions of legal 
doubt, having divided as nearly evenly 
in number as possible in its opinion as 
to the tax status of certain trusts, it 
hardly behooves a humble trust official to 
set up a definite line of demarcation in 
this respect. These remarks will, there- 
fore, be an attempt to treat the problem 
more from a practical business man’s 
point of view than from a technical 
diagnosis of the law or lack of law on 
the subject matter. 

It was hoped that the decisions of the 
United States Supreme Court handed 
down on November 11 would give us 
some definite guideposts in the creation 
of trusts. These decisions are unsatis- 
factory in this respect as they are far 
from unanimous and do not, therefore, 
lay down definitely any satisfactory rule 
or rules for the drawing of trust instru- 
ments in the future. We can, however, 
from these cases and from the law and 
regulations, draw the conclusion that 
where a donor desires to relieve himself 
from taxes on future income and to re- 
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lieve his estate from death taxes on his 
assets he should be advised to divest him- 
self and his estate as completely as pos- 
sible of all present or future beneficial ~ 
interest in the assets of any trust created 
by him. 


Effect of Possible Reversion 


The dividing line on the question of 
what rights and privileges a donor may 
or may not retain and still have his tax 
benefits is very difficult to draw, and the 
recent cases do not greatly help him. 
Two of the cases (Orthwein Estate and 
Guy Estate) include the much mooted 
question as to the taxability of assets 
under the Estate Tax law where the 
donor of a living trust may receive the 
assets back in the event of the life bene- 
ficiary predeceasing him. In both cases 
the Court held that this possibility of 
reverter did not throw the case into the 
taxable class. However, both decisions 
were 5 to 4 and were interpretative of 
a prior, less restrictive statute, so the 
principle involved is not by any means 
definitely established. A test which may 
be applied so far as the estate tax is 
concerned is—did death pass any inter- 
est to any of the beneficiaries of the 
trust or enlarge any beyond what was 
conveyed by the indenture? 

The dissenting opinion in the Orth- 
wein Estate case contains these very 
significant words: “It would seem to be 
of no consequence what particular con- 
veyancer’s device—what particular string 
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—the decedent selected to hold in sus- 
pense the ultimate disposition of his 
property until the moment of his death. 
In determining whether a taxable trans- 
fer becomes complete only at death we 
look to substance, not to form.” 

While different tests are to be applied 
for the purpose of relieving the donor 
of income tax from those that may be 
applied for the purpose of relieving his 
estate of estate tax, it has been my ex- 
perience that in practically all cases the 
business man is not concerned with these 
fine distinctions but is concerned only 
with the ultimate result, which is to pro- 
vide for his dependents and at the same 
time to minimize the tax burden. He is 
not interested in the whys and wherefores 
of “adverse interests,” “substantial ad- 
verse interests,” “contingent remain- 
ders,” “condition subsequent,” “possibility 
of reverter,” etc., and personally I believe 
that these technical factors are transi- 
tory and should be avoided by cleaving 
to the clean irrevocable trust where the 
donor divests himself to the greatest 


possible extent of all beneficial interest. 
That procedure will lead to the least 
possibility of future embarrassment. 


Powers of Investment and Amendment 


There is one important matter in 
which donors are oftentimes much in- 
terested, and that is the matter of invest- 
ments. Frequently they desire to retain 
some sort of supervision or veto in this 
respect, particularly if close corporation 
stock is involved. There seems to be no 
objection to some provision wherein such 
powers or rights are retained. Also, the 
grantor may act as co-trustee, and, if he 
so desires, provide that some member of 
the family may follow him in that capac- 
ity so that the administration will have 
a stronger personal touch. In any event, 
the instrument can include such invest- 
ment provisions as may meet the donor’s 
wishes either in a discretionary or ob- 
ligatory form. This is a matter to which 
we trust men must give more attention 
in our advertising and conferences. 
There is a false impression among many 
persons that immediately upon a trust 
company taking over a trust the assets 
are sold and the proceeds invested in 
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low yield, long-time bonds which give 
the least bother or concern to the trus- 
tee. 

Furthermore, there seems to be no ob- 
jection whatever to vesting in the life 
tenant or life tenants, and possibly in 
the contingent beneficiaries, rights to 
amend or revoke; but it would seem ad- 
viszble in such cases to have these bene- 
fits’ exercised by and with the consent 
of the trustee. This latter restraint gives 
a greater degree of protection to all in- 
terested. Also, it is unquestionably a 
desirable procedure to give the trustee 
some discretion in the distribution of 
principal as well as income. If there is 
any hesitancy in this respect due to the 
thought on the part of the donor that 
this flexible power may not be discreetly 
or conservatively exercised by the trus- 
tee, or due to his feeling that pressure 
might be brought upon it by the bene- 
ficiaries, this power may be and possibly 
should be limited to disbursements of not 
over some specific amount annually or 
the disbursement of sums which in toto 
shall not exceed a certain part of the 
principal value of the trust as originally 
set up. 

The difficulty of attempting to retain 
in the donor rights and privileges with 
regard to future beneficial interests in 
the trust is aggravated by the trend of 
legislation and by the fact that a change 
in the complexion of the Court or in the 
attitude of some one member of the 
Court might vitiate the effect of recent 
decisions. 


Effects of Statutory Changes 


Also it should be carefully noted that 
some of the cases recently decided con- 
strued statutes which have been amended 
since their enactment, so that the deci- 
sions are not a construction of the cur- 
rent law. 

In the Helmholz and Poor cases, three 
of the Justices assented to the majority 
opinion only upon the ground that the 
Act could not be applied retroactively, 
as to do so would violate the due process 
clause of the Fifth Amendment to the 
Constitution. Apparently those Judges 
would have found for the Government in 
the construction of the present statute 
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as applied to an instrument coming with- 
in its scope. 

The Orthwein and Guy cases were 
brought under Section 302 C of the Rev- 
enue Act of 1926, which section has been 
materially changed by subsequent legis- 
lation. (Joint Resolution 529 of March 
3, 1931, and Sec. 803a of the Revenue 
Act of 1932.) 

There is a tendency to apply more 
narrowly prohibitions against gifts made 
in contemplation of death, and to con- 
strue rights or powers retained by the 
donor as strengthening the case of the 
Government towards taxability. 


Caution in Advising on Future Status 


A study of the cases and of the dicta 
of the Courts will undoubtedly disclose 
that for income tax purposes a donor 
may retain certain rights, for death tax 
purposes he may retain certain more re- 
stricted rights, and for gift tax purposes 
he may retain rights probably on a basis 
somewhat less restrictive than under the 
Estate Tax. However, there is no cer- 
tainty whatever as to how the laws may 
be changed nor as to what the future at- 
titude of the Courts will be in the con- 
struction of cases which come close to 
the line. The trend seems to be consis- 
tently less favorable to the taxpayer, 
therefore, if it is the desire of the donor 
to establish trusts for the benefit of 
others than himself, with tax advantages, 
there seems to be no question whatever 
but that he should be advised very ex- 
plicitly as to these uncertainties, and 
further cautioned that too much weight 
cannot be given to adjudicated cases in 
determining the status of the law at the 
present time or as it may be in the not 
too distant future. We do have a fairly 
well defined idea as to the status and 
tax costs of a presently executed and 
clearly defined irrevocable trust for the 
benefit of others than the maker, but we 
just as positively are in the dark as to 
the future status and tax costs of prop- 
erty left under a will or under an irrev- 
ocable trust which reserves to the donor 
no financial benefits but broad adminis- 
trative powers. 

While the Courts do give considerable 
protection against new statutes which at- 
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tempt to apply taxes retroactively, there 
is again here a difference of opinion 
among learned attorneys as to how these 
restrictions should be applied, that is, as 
to whether in any specific case the date 
of the instrument is the deciding test or 
the time at which the benefits come into 
being. 


Some Objectives of American 
Bankers Association 


In his address before the Chamber of 
Commerce of the State of New York, 
Robert V. Fleming, president of the 
American Bankers Association, called at- 
tention to a number of phases of the 
banker’s responsibility, including the 
following remarks: 

“Of necessity, on occasion, the asso- 
ciation must take a position on various 
economic questions but I desire to make 
it perfectly clear that partisan politics 
do not enter into the consideration of 
any questions upon which we reach a 
determination and I may add, officially, 
that when its spokesmen voice opinions 
on behalf of the membership, such ex- 
pressions should not be considered by 
anyone as having political significance. 
* + * 

“One of the problems giving bankers 
much concern is the fear that as the 
country emerges from the depression, we 
shall again face the evil of promiscuous 
chartering of banks, and this is a matter 
which is as important to the business 
interests of the country as it is to the 
ne. - * * 

“Professional bankers can do little in 
connection with the problem of over- 
chartering of banks. Should we under- 
take to oppose a bank chartering mania 
such as that which afflicted the country 
in the nineteen twenties, we would prob- 
ably be accused of being: selfish and de- 
sirous of oppressing competition.” 


The Comptroller of the Currency an- 
nounces that total assets of the 5,409 ac- 
tive national banks on November l, 
1935, aggregated $27,430,730,000, which 
was an increase of $2,619,340,000 over 
the amount reported by 5,466 active 
banks as of October 17, 1934. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 


trust company exclusively. It does 





no commercial banking business 
.. sells no securities. Its entire 
personnel is dedicated to a single 


purpose — the care and manage- 





ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 
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Effective and Economical Advertising Through 
Cooperation 


Application of Mutually-sponsored Series to Fiduciary Promotion 


ELIOT H. THOMSON 
Publicity Manager, The Washington Loan & Trust Company, Washington, D. C. 


(Editor’s Note: The following description of the cooperative adver- 
tising campaign conducted by the trust institutions of the nation’s 
capital is suggestive as an answer to one of the most pressing prob- 
lems of the bank and trust publicity manager—effectiveness with 
reduced appropriations. Cooperation in trust advertising will, how- 
ever, continue to depend largely on assurance that each associated 
institution can creditably discharge the responsibilities invited. The 
author of this article has been chairman of the advertising committee 
of the District of Columbia Bankers Association from 1925 to 1935.) 


ERLE THORPE, editor of Nation’s 
Business, speaking in Washington 
last November before the Board of Trade, 
declared that the work of the world is be- 
ing done today by groups and that our 
prosperity springs from organized effort. 
Teamwork is necessary in a_ bank. 
Teamwork among the banks is just as 
necessary. Why should we bankers be 
trailing behind other great business de- 
velopments in this country? Whether it 
is the fruit growers of California, the 
farmers, the automobile manufacturers, 
the lumbermen or the laborites, when it 
comes to cooperation, everybody’s doing 
it now. Why shouldn’t we bankers co- 
operate? 

First of all, cooperative advertising 
is much more economical than individual 
advertising; second, it gets attention no 
individual bank can command, and, third, 
it conveys to the public mind the impres- 
sion that the banks are rendering a serv- 
ice of value to the whole community. 


Origin and Development of Movement 


Washington banks are thoroughly sold 
on cooperative advertising after years 
of profitable experience. It began with 
the promotion of the Christmas Club 
idea. To start with—in 1924, as in pre- 
vious years, each bank operating a 
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Christmas Club advertised individually 
at an aggregate expense that year of 
more than $6,000. The total of members 
enrolled was 49,385, with $3,001,000 sub- 
scribed. In 1925 a number of local mem- 
bers of the Financial Advertisers Asso- 
ciation got together and persuaded the 
District of Columbia Bankers Associa- 
tion to enter into a cooperative adver- 
tising campaign to promote Christmas 
Clubs. The result was that the 1926 clubs 
enrolled more than 60,000 members, and 
$4,500,000 was subscribed —this at an 
advertising cost of $1,280 as compared 
with $6,000 the year before. Naturally, 
we have continued the cooperative 
method each year since that time, so 
that the members now have exceeded 
100,000 and the total subscription is more 
than $9,000,000—an average per member 
of nearly $90. The national average is 
$52.60. 

Finding this so effective, we then un- 
dertook a nine-week educational cam- 
paign to give the people of the District 
a better idea of the scope and methods 
of banking from the standpoint of the 
public’s interest. We told them what a 
bank is, who owns the banks, how they 
make money work, the extent and value 
of their service to the people, what would 
—and indeed did—happen if there were 
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no banks, and wound up by explaining 
the reason and reasonableness of a serv- 
ice or activity charge. We used all our 
daily papers for nine weeks, about 45,000 
lines or 3,200 column-inches at a cost of 
$5,017. Speaking only for our own in- 
stitution, I can say that the net tangible 
profit to us for the first year following 
that campaign was $6,043. Every bank 
contributed to this campaign, the cost 
being prorated according to the resources 
and number of branches operated. Our 
contribution was $650, or about $70 
weekly for 5,000 lines of advertising in 
which no individual bank’s name ap- 
peared—only the Association signature. 

With such experiences behind us it is 
not surprising that the cooperative 
method has become habitual in the na- 
tion’s capital. Last year no less than five 
campaigns were used for such purposes 
as the calling of Fourth Liberty Loan 
bonds, the Better Housing Program of 
the Federal Housing Administration, 


both Titles I and II, a campaign for 
loans and, finally, the annual Christmas 


Club series of advertisements. 


Application to Fiduciary Advertising 


Satisfied that arguments are all in 
favor of the cooperative system a propo- 
sition was presented at the annual con- 
vention of the District of Columbia 
Bankers Association to present through 
all local newspapers the advantages of 
corporate fiduciary service. After due dis- 
cussion, the Advertising Committee was 
authorized to call a meeting of all banks 
exercising fiduciary powers for consider- 
ation of the plan. 

At this meeting it was approved, and 
the banks represented requested the com- 
mittee to submit copies of the advertise- 
ments to be used and details of the pe- 
riod of publication and cost to each par- 
ticipating institution. This was done in 
a still more thorough way through the 
hearty cooperation of the five principal 
daily newspapers, who consented to pre- 
pare press proofs of each advertisement 
with appropriate illustrations furnished 
by the Committee. In this way, every 
bank was furnished with a set of the thir- 
teen advertisements in the exact way it 
would appear in the newspapers. With 
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each set went a schedule of the dates 
and order of publication, accompanied by 
a contract in duplicate for the bank’s 
acceptance and agreement to remit there- 
with one-third of its pro rata contribu- 
tion to the campaign and further prom- 
ise to pay one-third more in each of the 
two succeeding months of the three- 
month period. 

Out of eighteen eligible banks, sixteen 
acceded to the proposition and forthwith 
the first gun was fired by an announce- 
ment to the public over the signature of 
the then president of the Bankers Asso- 
ciation, W. W. Spaid. This appeared on 
Monday, March 26, in The Washington 
Post, followed on successive days in The 
Evening Star, The Times, The Herald 
and The Daily News. Each week in the 
same order and same papers a new ad- 
vertisement appeared and continued un- 
til the middle of June. In this way the 
entire reader-public of the local dailies 
was reached, sometimes more than once. 

The space used was uniformly five col- 
umns wide by fourteen and a half inches 
or 200 lines deep, except in the tabloid 
News, where illustrations were omitted 
and four columns by 100 lines depth was 
used. The Association secured line con- 
tract rates from the newspapers which 
are utilized also for the annual Christ- 
mas Club and other campaigns, with a 
decided economy of expenditure. 


Basis of Contribution 


The entire cost of the campaign 
amounted to $6,600, which includes the 
artists’ drawings and electrotypes used. 
Contributions from the banks were based 
upon the relation of the capital assets to 
the resources of each institution and a 
slightly arbitrary averaging of the six- 
teen banks, with the result that eight 
banks paid $250 each, four paid $450, two 
paid $650 and two others, $750. This 
method of assessment has been used 
throughout the various campaigns of the 
Association and has been found entirely 
satisfactory, especially in view of the low 
cost per bank for the extensive publicity 
secured. 

One detail of the campaign was the 
basis of much discussion and its final 
determination was reached only by a 
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compromise. It was the order in which 
each bank of the sixteen should be listed 
in the advertisements. Some thought the 
names should appear in alphabetical or- 
der in every issue, because the reader 
would naturally look for the name of his 
particular bank and find it more readily. 
Others thought that top position should 
be accorded to each bank in regular rota- 
tion throughout the series. Much argu- 


ing did not succeed in winning all to: 


either method, but the alphabetical order 
was preferred by a large majority and 
the committee finally compromised by 
running the names that way in three 
newspapers and in rotation in the other 
two papers. 


Effects of Cooperative Advertisements 


It is a conceded fact that a good trust 
advertisement by one institution is ef- 
fective in developing business for other 
banks with fiduciary powers. Again, only 
a small proportion of the readers are logi- 
cally prospects of the bank paying for 
the advertising. On the other hand, in 
cooperative advertising every reader is 
a possible prospect for one of the banks 
listed. Then, too, the public reacts more 
favorably to propaganda that does not 
have the individual solicitation so plain- 
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ly in evidence as in the usual one-bank 
advertisement. Finally, the reiteration 
throughout each week of the same mes- 
sage in different newspapers has the 
usual effect of repetition—it makes it 
more firmly fixed in the reader’s memory 
and more likely to cause decisive action. 


It is not possible to speak definitely of 
concrete results in the way of business 
written. Some banks reported an unusual 
number of inquiries—some were unable 
to trace any noticeable interest spring- 
ing from the publicity obtained. This con- 
tradiction in experience is not remark- 
able, because the trust officer rarely seeks 
to learn the source of the inquiry, and 
often the client is not conscious himself 
of the actual motivating cause that led 
him into consultation or to the decision 
to have his will drawn, to create a trust 
or to arrange for the management of his 
affairs by the trust department of his 
bank. 


It may have been luck or just a coin- 
cidence that the institution with which 
the chairman of the Advertising Commit- 
tee is connected increased its trust prin- 
cipal during the campaign and the nine 
months following it by 25 per cent., an 
unprecedented gain in its history. 


Don’t Let Sentiment 
Overrule Good Judgment 


This is the age of standardized service. You simpiy would not 
tolerate in your business anything “below standard.” YOU— 
caret! hard-headed business man—who have accumulated money 
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NESS MANAGER of vour estate. the guardian of vour children’s 
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pernetual lease on life? Will he never go away on a vacation or, 
worse vet. hecome insane? Is he not subject to all human weak- 
nesses and temnrations? Why trust’ to chance when you have 
available the STANDARDIZED EXECUTORSHIP of the trust 
denartment of a strong bank? 
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Even granting that no traceable busi- 
ness springs from such a campaign, it is 
certain that its effectiveness after all is 
dependent upon the follow-up of each co- 
operating institution. No army officer 
expects to capture the enemy trenches by 
laying down a barrage. That objective is 
accomplished by the infantry who follow 
under its cover. Likewise, each bank, in 
order to reap the full benefits derivable 
from such a cooperative campaign, should 
follow it by a systematic mailing to every 
logical prospect and personal approach 
where interest has been indicated or 
might reasonably be expected. 

At all events, the banks of Washington 
have discharged an obligation towards 
their fellow-citizens and have pointed out 
a service that they are prepared to ren- 
der to them that will confer lasting bene- 
fits of a value far exceeding the cost, and 
outweighing the profits possible to the 
banking institutions themselves. 

It might be well to explain that the re- 
stricted area which constitutes the Dis- 
trict of Columbia makes the Bankers As- 
sociation a much more closely knit organ- 
ization than the usual state associations. 
As a result it is the governing body in all 
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matters of general interest to the banks, 
while the Clearing House Association 
confines its activities to clearings, bank- 
ing hours, interest rates, and service 
charges. Both bodies work in close co- 
operation. 

The Bankers Association, among its 
numerous committees, has an Advertis- 
ing Committee of eight members. Its 
duties do not include that of disseminat- 


‘ing news of the Association, which is cov- 


ered by a Publicity Committee. Upon the 
Advertising Committee devolves the task 
of recommending such advertising ac- 
tivities as are deemed desirable. When 
their plans are approved at a regular or 
special meeting of the Association, the 
committee proceeds to prepare and pub- 
lish the advertising authorized after care- 
ful preparation of the copy. 


Content of the Series 

The series used in the cooperative trust 
campaign began with an announcement 
by the president of the Bankers Associa- 
tion in which he frankly stated that the 
campaign is conducted to secure new 
business for member banks but that it 
will benefit the community far more than 
the banks by leading people to conserve 
the wealth resulting from many years of 
effort and insure the well-being of the 
dependent or helpless heirs. “Viewed in 
the light of an educational opportunity, 
the series will,” he says, “reward both 
those who read the articles and those who 
render the service.” 

The second in the series was entitled 
“Corporate Fiduciary Service,” and asked 
the question: “Have you ever thought 
what it can do for you?” It listed also 
various functions for individuals and cor- 
porations. Third came the ‘‘Make a Will” 
exhortation, which included the recom- 
mendation to have a lawyer draw it and 
name one of the banks listed as the execu- 
tor and trustee. Next came “The Best 
Executor under a Will,” with reasons for 
the choice of a corporate fiduciary. The 
fifth carried a picture of the late George 
M. Pullman with a facsimile of the clause 
in his will telling why he did not burden 
his wife with its execution. After that 
came one that especially pleased the life 
underwriters with its caption, “Are You 








Carrying Life Insurance—Enough?” It, 
naturally, dealt with the life insurance 
trust and made a strong plea for more in- 
surance. 

Then came one which contrasted the 
individual with the corporate executor 
under the headline “Don’t Let Sentiment 
Overrule Good Judgment,” and is reck- 
oned one of the most effective of the 
series. 

Following that was a human interest 
story of two women chatting on a train 
with appropriate illustration and the 
logical sequel. This began that portion of 
the campaign which dealt particularly 
with individual cases that would grip the 
attention of those who had given perhaps 
only perfunctory perusal of previous tech- 
nical topics. Next in order dealt with a 
young man carrying life insurance for 
his wife’s benefit, but not in a trust, and 
what a friend advised him to do with it. 
The story of old John, the night watch- 
man followed and what he might have 
been with a living trust or an agency. The 
illustration was effective. 

“I told my wife what I thought my 
widow ought to know” made the text for 
a telling argument in favor of trained 
and responsible financial management in 
the eleventh of the series, while the 
twelfth presented harrowing details of 
two specific cases where a corporate 
fiduciary would have obviated the trage- 
dies depicted—one being a quotation 
from Arthur Brisbane’s column TODAY. 

The concluding piece was a summary of 
statistics prepared by the Trust Com- 
pany Division of the American Bankers 
Association showing the trend over a 
period of four years towards preference 
by the public for a corporate fiduciary. It 
was entitled “When a Good Idea Takes 
Hold.” 

After all, it must be borne in mind that 
an advertisement is exactly what the de- 
rivation of the word indicates—to turn— 
the thing that turns one’s attention to 
something. Such a campaign as we have 
conducted does in a very practical and 
economical way turn the public’s atten- 
tion to the services being rendered by 
banks in matters fiduciary. It gets them 
to thinking about their own problems and 
gives them a new view of the banker as a 
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conservator of estates and not merely the 
custodian of other people’s money and the 
more or less reluctant lender of it. It 
broadens their scope of the services ren- 
dered by the banks and measurably im- 
proves our public relations. 

Nearly every prospering business uses 
every available means to acquaint the 
world with its product or the service it 
offers. It is not reasonable to suppose that 
the cigarette manufacturers, the refrig- 
erator and automobile makers, the de- 
partment stores and producers of gaso- 
line can afford to spend the vast sum they 
do in advertising if it did not pay. Cer- 
tainly banks can take advantage of the 
fact that the well-to-do are coming to 
realize more than ever before that the 
management and settlement of their es- 
tates is essentially a business matter re- 
quiring efficient organization to handle 
the details and financial responsibility to 
safeguard the funds and property inter- 
ests involved. This being the case, it is 
only logical that our fiduciary institutions 
should keep everlastingly at the job of 
bringing in that business and no method 
is more economical or effective than co- 
operative advertising, properly coupled 
with individual activity by direct mail 
and personal contact. 
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Duty of a Trustee Under a Bond Issue to Bid 
for the Bondholders at a Foreclosure Sale 


JOSEPH G. PORTER 
of the (Chicago) Illinois Bar. 


(Editor’s Note: It is the purpose of this article to trace briefly the 
origin and growth of the legal principle that the trustee may be required 
to bid for all of the bondholders at a foreclosure sale and the decline of 
this principle with the general adjustment to economic conditions, also 
to point out briefly the problems that confront the corporate trustee in 
jurisdictions where this obligation is imposed upon the trustee and the 
still more serious problems that confront the corporate trustee where 
the duty of the trustee so to bid remains in doubt.) 


HE increased number of foreclosure 

proceedings involving bond issues, 
during the last few years, has fathered 
a new and startling doctrine with re- 
spect to the duties of trustees under 
trust deeds securing bond issues. This 
doctrine is of particular interest to cor- 
porate trustees because its application 
and the apparent disposition of the 
courts to extend it may involve the cor- 
porate trustee in obligations of a char- 
acter not contemplated at the time of 
the acceptance of the trust and not fairly 
discernible from an examination of the 
provisions of the trust deed. 

I refer to the doctrine that a trustee 
under a trust deed securing an outstand- 
ing bond issue may, despite the absence 
of an express provision in the trust deed, 
be required to bid in the mortgaged 
premises at a foreclosure sale for the 
benefit of all of the outstanding bond- 
holders without the production of cash 
or bonds in payment of the bid and hav- 
ing bid in the property, may be required 
to operate the same for the benefit of 
the outstanding bondholders under the 
direction of a court of chancery. 

It is obvious that such a doctrine con- 
stitutes an extraordinary departure from 
the usual views concerning the obliga- 
tions of a trust institution acting as 
trustee under a trust deed securing a 
bond issue. 

For years foreclosure sales were con- 
ducted solely upon the theory that the 
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purchaser was required to pay cash for 
his bid. If a single mortgagee owned the * 
entire mortgage, he might at the fore- 
closure sale apply the mortgage indebted- 
ness in payment of his bid to the extent 
that he would be entitled to the proceeds 
from the sale. In such cases, the legal 
and practical effect of applying the mort- 
gage indebtedness on the bid was the 
same as if the mortgagee had paid in 
cash for the bid and then received the 
cash back from the Master in Chancery 
or Commissioner conducting the sale, 
upon the surrender of the mortgage. 

There accordingly grew up the very 
common practice of having a mortgagee 
receipt for the entire purchase price up- 
on the payment, however, to the Master 
in Chancery or Commissioner of the 
court costs and charges in connection 
with the sale, and to the mortgagee’s 
solicitors of the amount of their attor- 
ney’s fees in connection with the conduct 
of the proceeding. 


Foreclosure Practice Extended to Trust 
Deeds 


This practice was readily extended to 
the judicial sale following a foreclosure 
of a trust deed securing a bond issue 
where the bonds were held by a number 
of different investors. The bondholders 
might associate themselves either by 
means of a committee or otherwise and 
apply their bonds as cash in the payment 
of a bid at such sale. It is, of course, 
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obvious that the bonds could be applied 
in payment of the bid only in the pro- 
portion that the bonds so applied bore to 
the amount of the outstanding issue. It 
is equally obvious that under this plan, 
cash must be raised for the payment of 
court costs and costs of sale and for the 
payment of attorney’s fees. 

Recently, however, the difficulties ex- 
perienced by the bondholders in associat- 
ing themselves in a common bid for the 
property have led the courts to a very 
startling extension of the principle that 
the mortgagee might receipt for the 
mortgage indebtedness. Certain courts 
have held that the trustee under a trust 
deed securing an outstanding bond issue 
has the power to bid at a foreclosure 
sale on behalf of the holders of all of the 
outstanding bonds without producing 
either cash or bonds in payment of the 
bid. It is said that this power exists de- 
spite the absence of language in the 
trust deed from which such a power 
might be deduced. This power apparently 
was discovered by some kind of implica- 
tion. Certain courts have said quite 
frankly that the power arose from the 
necessity of the existing economic sit- 
uation. 

Having deduced a power in the trustee 
to bid for the benefit of all of the bond- 
holders without the production of cash 
or bonds in payment of the bid, despite 
the absence of an express provision in 
the trust deed, it was of course but a 
step to the deduction that a duty rested 
upon the trustee to exercise this power. 

The establishment of the principal 
that a corporate trustee under a trust 
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deed securing a bond issue is required to 
bid in and operate the mortgaged prem- 
ises for the benefit of all of the bond- 
holders imposes upon the corporate trus- 
tee a number of onerous duties, obliga- 
tions and perhaps even liabilities that 
certainly were never contemplated either 
by the terms of the trust deed or by the 
corporate trustee when it accepted the 
trust. 


Apparently, the onset of a period of 
unusual economic distress is frequently 
accompanied by the enunciation on the 
part of the legislatures, and occasionally 
by the courts, of novel legal principles 
which are assumed to contain some meas- 
ure of remedy or palliation for existing 
economic conditions. With an improve- 
ment in economic conditions or with the 
passage of time and the inevitable ad- 
justment to changed conditions, the new 
principles which purport to be an im- 
provement generally demonstrate their 
lack of utility and there is a reversion 
to the more familiar rules. 

In many States, however, the principle 
that a trustee under a trust deed secur- 
ing a bond issue may be required to bid 
for all of the bondholders seems to be 
firmly established. In other States, the 
doctrine has been definitely eliminated so 
that a corporate trustee, acting as trus- 
tee under bond issue may be reasonably 
sure that this obligation with its host of 
kindred problems no longer exists. In a 
number of States it does not appear to be 
settled whether such an obligation does 
or does not rest upon the corporate 
trustee. 

It is believed, however, that during the 
last few months the courts have dis- 
played a trend away from the doctrine 
imposing novel and unprecedented duties 
upon the trustee under a trust deed and 
towards those principles with which both 
trust company officials and the legal pro- 
fession are more familiar. 


Origin of Doctrine 


The doctrine that a trustee under a 
trust deed can be required to bid for all 
of the bondholders without the produc- 
tion of the bonds, originated, apparently, 
from a misunderstanding of certain early 
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Federal and New York cases. The feasi- 
bility of giving to the trustee power to 
bid on behalf of all of the bondholders 
without the production of bonds in sup- 
port of the bid has apparently been con- 
sidered quite early in the history of cor- 
porate bond issues in the United States. 
As early as 1878, in the case of Sage V. 
Central Railroad Company, 99 U. S. 334, 
and James V. Cowing, 82 N. Y. 449 
(1880), the highest courts of the United 
States and of the State of New York held 
that where the trust deed expressly im- 
posed upon the trustee the right and 
duty to bid for the benefit of all of the 
bondholders, that there was no legal ob- 
jection to such an express provision. This 
is, of course, a far cry from holding that 
such a provision will be implied from the 
inherent nature of trusteeship where the 
trust deed does not, by its express terms, 
give such a power to the trustee or im- 
pose such a duty upon the trustee. 


The Supreme Court of Pennsylvania 
apparently relied upon certain language 
contained in the Federal and New York 
cases to support the very revolutionary 
pronouncement that the trustee had the 
power to bid for the benefit of all of the 
bondholders without the production of 
cash or bonds to pay for the bid. This 
rule is laid down in Nay Aug Lumber 
Co. v. Scranton Trust Co., 240 Pa. 500 
(1913), where the court said: 


“It is difficult to see any good reason 
why a trustee should not be permitted to 
bid at a foreclosure sale if it be necessary 
to protect the interests of the bondhold- 
ers. * * * Where such power is not ex- 
pressly given, it may very well be im- 
plied. * * * 


“There cannot be any question, either 
as to his authority or his duty to do this.” 


In the case of Watson v. Scranton 
Trust Co., 240 Pa. 507 (1913), the same 
court said that where there was no bidder 
for cash, at an adequate price, that it 
constituted “supine negligence or willful 
default” for the trustee not to bid. 

This doctrine having once been ac- 
cepted by the highest court in Pennsyl- 
vania, it was adopted very promptly by 
the courts of various other states. 
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We find the Supreme Court of Con- 
necticut adopting the same principle in 
the case of Hoffman v. First Bond & 
Mortgage Inc., 116 Conn. 320 (1933), 
where the court said: 


“Tt would be absurd to regard the trus- 
tee’s duty as terminated at the very time 
when its protection was most needed. If 
it had stood by and permitted the prop- 
erty to be sold for a fraction of its value, 
the trustee might have been exposed to 
the charge of supine negligence or willful 
detauit * * *” 


The Supreme Court of Connecticut also 
found some authority for this rule in the 
earlier case of Sturgis v. Knapp, 31 Vt. 
1, where it was held that the trustees 
under a mortgage trust deed upon a rail- 
road line might execute a lease for ten 
years to certain lessees without express 
authority to do so in the trust deed. The 
court said: 

“It is obvious that the estate must de- 
pend very much upon the implications 
growing out of the relations of the par- 
ties, and the duties consequent thereon; 
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and that these may change, from time to 
time, as circumstances change.” 


Having been once promulgated by the 
courts of the Eastern states, the doctrine 
was very promptly adopted in the West. 
In the case of Silver v. Wickfield Farms, 
209 Ia. 856 (1929), the court sustained 
the exercise of such a power by the Trus- 
tee and said: 


“In this connection it may be said that, 
where such power is not expressly given, 
it may very well be implied. It is the duty 
of the trustee to bid in the property at 
foreclosure sale, if necessary, to protect 
the interests of the bondholders.” 


The principle was also adopted by the 
Supreme Court of Kansas in the case of 
First National Bank v. Neil, 137 Kan. 
436 (1933), where the court instructed 
the Trustee under a trust deed securing 
a bond issue to bid for the benefit of all 
of the bondholders despite the fact that 
there was no specific authority in the 
trust deed authorizing such action. 

In the case of Kitchen Brothers Hotel 
Company Vv. Omaha Safe Deposit Com- 
pany, 126 Neb. 744 (1934), the Supreme 
Court of Nebraska affirmed an order di- 
recting the Trustee to bid and stated its 
reason in the following language: 


“We find that great adventures in the 
field of business and finance have brought 
to the courts of last resort a new field of 
inquiry upon this subject. While there is 
a diversity of opinion, the great weight 
of authority undoubtedly establishes the 
legality of such procedure.” 


This doctrine was at first apparently 
recognized with approval by the Supreme 
Court of the State of Illinois. In the case 
of Joseph C. Dillon v. Elbert E. Elmore, 
et al., decided December 20, 1934, the 
court said: 


“Under the provisions here, the trustee 
may foreclose the trust deed, and, subject 
to the approval of the court, if necessary 
to protect the interests of the bondholders 
as a class, may bid in the property at the 
sale and apply the amount due on the 
bonds, as fixed by the decree, without 
their production.” 


A number of cases in the Illinois Ap- 
pellate Court approved this principle 
notably the cases of Straus v. Chicago 
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Title & Trust Co., 273 Ill. App. 63 
(1933), Chicago Title & Trust Co. v. 
Bamburg, 278 Ill. App. 1 (1935), and 
Chicago Title & Trust Co. v. Robin, 278 
Ill. App. 20 (1935), all being cases where 
the court held that the Trustee might be 
required to bid upon the application of a 
bondholder. 

Very substantial support has been 
given to this doctrine by the commenta- 
tors and text writers. Both Thompson 
and Cook in their respective works on 
corporations have lent to the principle 
the weight of their great names. 

As late as the July number of this 
magazine, Mr. Baldwin Maull, Vice Pres- 
ident of the Marine Midland Trust Com- 
pany of New York, states in a note to 
his excellent article on “Elastic Powers 
of a Trustee for Bondholders,” that: 


“Tt has been held that a Trustee for 
bondholders may be authorized by court 
action to reduce to possession the prop- 
erty held as security and manage it until 
there is an opportunity to sell at a fair 
price, even though the mortgage does not 
provide for such action.” 


Practical Disadvantages 


The practical disadvantages of requir- 
ing the Trustee to bid in the property 
for the benefit of all of the bondholders 
became very clearly evident upon the 
practical application of the procedure 
outlined by the courts. Responsible cor- 


porate Trustees had for many years 
looked askance at taking possession of 
mortgaged premises under a power of re- 
entry given in a trust deed. Corporate 
Trustees were loath to undertake the op- 
eration of mortgaged premises despite a 
clear right under the trust deed to take 
possession and operate in case of default 
under the mortgage. The precise powers 
of a mortgagee in possession were cloud- 
ed with such doubt and the opportunities 
for plausible criticism of the practical 
administration of the mortgaged prem- 
ises were so great despite the most care- 
ful administration that most of the 
larger trust companies undertook the op- 
eration of mortgaged premises only with 
the greatest reluctance. 

The new doctrine that a Trustee might 
be required to bid in the mortgaged 
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premises without express authority in 
the Trust Deed and might then be re- 
quired to operate the premises for an in- 
definite period cut squarely athwart this 
conservative principle of corporate trust 
administration. The corporate Trustee 
found itself in a position where it was 
apparently required to undertake the ad- 
ministration of the mortgaged premises 
for an indefinite period, thus. subjecting 
itself to the abundant and inevitable 
criticism that attach to even the most 
careful management of mortgaged prem- 
ises. In addition, if the Trustee bid in 
the property and proceeded to administer 
it and it was subsequently held that the 
Trustee had no such power and the court 
no jurisdiction to confer such power, then 
all of the liabilities for the unauthorized 
administration of the mortgaged prem- 
ises would fall upon the Trustee. 


Jurisdiction of Court Questionable 
The character and extent of the juris- 
diction of the court in the foreclosure 
proceeding to instruct, aid or protect in 
the administration of the mortgaged 


premises was most questionable. It was 
indeed a dubious problem whether the in- 
structions of the court in the foreclosure 
proceeding with respect to the adminis- 
tration of the premises afforded any sub- 
stantial protection to the corporate Trus- 
tee. Also the approval of the Trustee’s 
accounts by the court might or might not 
afford protection against subsequent at- 
tack by some disgruntled bondholder or 
the owner of the equity seeking to re- 
deem the property. 

There had been created by judicial fiat 
a trust in real estate with active duties 
of management, control and operation 
imposed upon the Trustee but with abso- 
lutely no trust instrument to assist it in 
the discharge of its duties and no prin- 
ciples to aid the court in the interpreta- 
tion of the powers and duties of the 
Trustee and no limitations to construe in 
arriving at a practical determination of 
what those powers and duties were. 

The trust so created apparently ex- 
tended to infinity save as limited by some 
interference on the part of the court. No 
definite period for, the life of the trust 
could be found anywhere. The court had 


Complete trust 
facilities—plus special- 
ized organization—plus 
long fiduciary experi- 
ence. 


FIRST AND MERCHANTS 
National Bank of Richmond 


Joho M. Miller, Jr., President 


implied a trust—a new, unusual, differ- 


ent and novel trust, but was without any 
means to arrive at a practical interpreta- 
tion of any of the terms of that trust. 
No rules were laid down as to the ad- 
ministration of the trust, no principles 
were enunciated as to the extent or dura- 
tion in time of the trust, and no means 
existed for its ultimate termination. A 
less enviable position for a responsible 
corporate trustee could scarcely be 
imagined. 

In addition the cases intimated that 
the Trustee had active duties with re- 
spect to the ultimate sale of the premises 
purchased in the foreclosure proceedings. 
Under the cases it was the apparent duty 
of the Trustee not only to preserve the 
premises and to operate the same but to 
ultimately sell or dispose of the premises 
for the benefit of the bondholders. No 
guide existed as to the price at which 
the premises should be sold. Clearly no 
broad or uncontrolled discretion as to the 
price or terms of sale was vested in the 
Trustee. No instrument existed from 
which, by interpretation, practical rules 
for the ultimate sale of the mortgaged 
premises might be deduced. The Trustee 
was in the very unfortunate position of 
being under an obligation to sell some 
time and at some price but without hav- 
ing any definite information as to the 
time, the price or the terms. While the 
cases intimated that the Trustee might 
apply to the court for instructions, there 
existed no instrument for the court to 
interpret and no principles for the court 
to apply with respect to the time, man- 
ner, mode or terms of sale. 
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There being no express provision for 
the compensation of the Trustee, there 
was in most jurisdictions a very serious 
question indeed if the Trustee was en- 
titled to any compensation. 

Another annoying practical complica- 
tion which arose from requiring the 
Trustee to bid the full amount or the 
major part of the mortgage indebtedness 
without requiring the production of cash 
or bonds was that the Trustee by receipt- 
ing for the bid apparently made itself 
immediately liable for the commission on 
the sale, the attorneys’ fees, costs of the 
sale, including costs of publication and 
miscellaneous expenses. It seems indeed 
an extreme doctrine that a Trustee under 
a trust deed containing no such express 
provision might be required by order of 
court to make itself immediately liable 
for the expenses of sale. Altogether the 
situation created where a Trustee had to 
bid in the mortgaged premises for the 
benefit of all of the bondholders was 
filled with the gravest and most difficult 
of practical difficulties with no apparent 
mode of solution, other than the very ex- 
pensive one of trial and error. 


It will be observed that the grounds 
usually assigned by the courts for the 
existence of a power or duty on the part 
of the Trustee to bid for the benefit of 
all of the bondholders was that of im- 
plication arising from economic neces- 
sity. The apparent theory upon which 
this argument proceeded was that un- 
usual economic conditions gave pro- 
priety to the adoption of unusual legal 
remedies. Assuming that economic 
necessity may change legal rights and 
remedies without the enactment of spe- 
cial legislation, it is questionable if this 
practice had any fair application to the 
existing economic situation. Even dur- 
ing the best times there rarely were any 
purchasers at any judicial sale other chan 
the parties to the litigation and this was 
almost. if not quite as true, during the 
depression. Depreciation in the value of 
real estate did not as a practical matter 
affect the result of judicial sales very 
substantially. While the depression un- 
questionably increased the number of 
foreclosures by reason of making de- 
faults under first mortgages more com- 
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mon, it did not render the judicial sale 
any less efficacious than it always has 
been. There rarely would be bidders for 
cash who were not in some way inter- 
ested in the mortgage or in the premises 
anyway, so that it was a demonstrable 
error to assume that the economic de- 
pression rendered the judicial sale less 
efficacious as a means of liquidating the 
mortgage debt. 


Non-depositing Bondholders 


The adoption in some jurisdictions of 
the practice that the Trustee might bid 
for the benefit of all of the bondholders 
unquestionably contributed to the con- 
venience with which a sale and reorgan- 
ization of the property might be affected 
in the state courts. Where the bondhold- 
ers’ committee cannot acquire the equity 
of redemption the Committee must be 
prepared, if they bid in the property at 
the foreclosure sale, to pay off non-de- 
positing bondholders their pro rata share 
of the sale price in cash. They are then 
in a situation where, if the bid is low, 
the owner of the equity of redemption 
may redeem the property. On the other 
hand, a few bondholders motivated by a 
lively disposition to obtain an unfair ad- 
vantage over their fellow bondholders 
may refuse to deposit their bonds for the 
sole purpose of compelling the concerting 
bondholders to buy them out at a figure 
much greater than the actual value of 
the bonds. 

If the Trustee is authorized to bid for 
the benefit of all of the bondholders with 
or without their consent, or even against 
their express dissent, it may bid the full 
amount of the mortgage indebtedness 
without incurring any liability except 
for costs. 

Even during the trend towards the 
adoption of the theory that the Trustee 
might be reauired to bid for the benefit 
of all of the bondholders, certain of the 
more conservative courts clung to the es- 
tablished principle that a bid at a fore- 
closure sale must be for cash. As might 
perhaps have been anticipated, the argu- 
ments assigned by these courts were 
based, not so much upon the unfairness 
to the trustee under the bond issue of 
such doctrine, but rather upon the tech- 
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nical right of each bondholder to have 
the property sold for cash at the fore- 
closure sale. 

While there has apparently been no re- 
cent holding upon this question in the 
State of New York, the case of Hollister 
v. Stewart, 111 N. Y. 644 (1889), indi- 
cates the attitude of the New York 
courts. In that case the Trustees pro- 
posed to effectuate a plan of reorganiza- 
tion without the consent of all of the 
bondholders. The Court there held that 
a scheme of reorganization could only be 
made effective by the consent of all of 
the original bondholders or by a fore- 
closure cutting off their lien. The court 
said: 


“Plaintiff had the right to stand upon 
his contract and the Trustees had no 
power to compel him to make a new and 
different one.” 


In the case of Barnes v. Chicago, Mil- 
waukee and St. Paul Railway, 122 U. S. 
1 (1887), the Court indicated that where 
a Trustee without authority bid for the 
benefit of all of the bondholders ‘“‘the 
Trustee was accountable to them (the 


bondholders) in money for their propor- 
tion of what he bid for the property.” 

In the case of Beckman, Trustee Vv. 
Embry-Thompson Machinery & Supply 
Co., 9 Ohio App. 275 (1918), the Court 
said at page 285: 


“The complaining bondholders in this 
case are not legally interested in the sub- 
sequent sale of the property by the Trus- 
tee. They can, as they have done, disavow 
Mr. Beckman’s right to buy on their be- 
half and they can insist upon his duty to 
account to them for their full pro rata of 
the proceeds of the bid price, as though 
it had been received by him.” 


In the case of Werner, Harris & Buck 
v. Equitable Trust Co., 35 Fed. (2d) 513, 
C. C. A. 10th (1929), the court said: 


“The purchaser and holder of bonds had 
the right and reason to expect that, if 
there were a default in the payment of 
bonds under the trust deed, in case of 
foreclosure the property covered would be 
sold, and that he would receive his pro- 
portionate amount which the property 
realized in cash, and, moreover, I believe 
that this should be his right.” 


DATES OF INCORPORATION 
MARINE MIDLAND BANKS 


GENERATIONS of men, scores of banks - 
and businesses, have come and gone in 
the many years during which Marine 
Midland banks have continuously served 
their respective communities in New 
York State. 


*Year a Marine Midland bank was or- 
ganized in a town which had been left 
without banking facilities due to bank 
failures. 


MARINE MIDLAND 
BANKS 


in New York State 


Inquiries concerning Marine Midland banking 
facilities may be addressed to the Marine Trust 
Co., Buffalo; Marine Midland Trust Co., N. Y. 
City; or to the Marine Midland bank in any of 
the following cities— 


NEW YORK BUFFALO 
TROY LOCK PORT 
MALONE TONAWANDA 
MEDINA NO. TONAWANDA ALBION 
OSW EGO CORTLAND ENDICOTT 


ROCHESTER 
BATAVIA 


BINGHAMTON EAST AURORA JOHNSON CITY 


JAMESTOWN NIAGARA FALLS 





WATERTOWN 
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Fiduciary Service 
in New York State 


Trustees 


Walter St. J. Benedict 
Harry M. De Mott 
Jackson A. Dykman 
William N. Dykman 
John W. Fraser 

John Gemmell, Jr. 
Lewis M. Gibb 

John V. Jewell 

James H. Jourdan 
Howard W. Maxwell 
Edwin P. Maynard 
George V. McLaughlin 
Clifford E. Paige 
Robert L. Pierrepont 
Harold I. Pratt 
Richardson Pratt 
Thomas H. Roulston 
Adrian Van Sinderen 
Alexander M. White, Jr. 


MAIN OFFICE 


177 Montague St.—Brooklyn 
4 New York Office—26 Broad St. 


With nearly three-quarters of a cen- 
tury of continuous fiduciary experi- 
ence in New York State, we are glad 
to extend to banks and trust com- 
panies in other states full co-opera- 
tion in the handling of estate and 
trust problems of their clients re- 
quiring special attention in thisstate. 


BROOKLYN TRUST 


Nothing To 
Sell But Service 


27 Offices in 
Greater New York 





One of the oldest Trust Companies in the United States 


In the case of Detroit Trust Co. Vv. 
Stromfeltz-Loveley Co., 257 Mich. 655 
(1932), the Supreme Court held uncon- 
stitutional the statute of the State of 
Michigan requiring the Trustee, at the 
request of a majority of bondholders, to 
bid in the property for all of them. The 
court said at page 664: 


‘A bondholder has a right to insist 
upon his contract, even if eventually he 
should fare worse by insisting upon his 
share of a sale for cash, together with 
the right to look to the responsibility of 
the mortgagor for a porportionate share 
in the deficiency. He is not bound to be- 
come an owner in common of a beneficial 
interest in a trust which may run on for 
many years and from which he may real- 
ize cash, stocks, bonds, or other securities 
that eventually may net him more or less 
than the amount he would have received 
had the property been sold for cash.” 


Trend of Recent Decisions 
During the year 1935, the trend of the 
courts considering this question has 
clearly been away from the approval of 





the doctrine that the trustee may bid for 
the benefit of all of the bondholders and 
back to the reassertion of the principle 
that a bid at a foreclosure sale must be 
only for cash. This is illustrated particu- 
larly in the State of Illinois. As I have 
previously indicated, the Appellate Court 
of Illinois had almost enthusiastically 
adopted the theory that the trustee might 
bid as the representative of all of the 
bondholders and the Supreme Court in 
the case of Dillon v. Elmore, supra, had 
intimated by way of dictum its approval 
of this principle. The question did not 
come squarely before the Illinois Su- 
preme Court, however, until June of 
1935, in the case of Chicago Title & Trust 
Co. Vv. Robin, 361 Ill. 261. The Court, 
after considering carefully the Appellate 
Court decisions of the State and the cases 
and the diverging authorities of the sis- 
ter States, held squarely: 

“The Chancellor had no inherent power 
to bid at the foreclosure sale and thus in 
effect make a new contract between the 
parties.” 
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Illinois is accordingly definitely com- 
mitted to the conservative principle that 
at a foreclosure sale the bid must be for 
cash and for cash alone. Shortly before 
the Illinois decision the Supreme Court 
of Colorado in Dec., 1934, in the case of 
Cosmopolitan Hotel Ine. v. Colorado Na- 
tional Bank of Denver, 40 Pac. (2d) 245, 
reviewed the earlier cases upon both 
sides of this question and held that no 
duty would be implied on the part of the 
trustee to bid for the benefit of all bond- 
holders. 

It is believed that these two decisions 
are the latest expressions of the courts 
towards the question and that they indi- 
cate that further decisions in jurisdic- 
tions where the question has not been 
settled will favor the conservative prin- 
ciple that the bid at a foreclosure sale 
must be for cash. 

In these jurisdictions where it has not 
been determined whether or not the Trus- 
tee has the right or duty to bid for all 
of the bondholders, -the position of the 
corporate trustee under a trust deed se- 
curing an outstanding bond issue is in- 
deed difficult. On the one hand there is 
most respectable authority for the prop- 
osition that the failure of the Trustee so 
to bid, constitutes “supine negligence and 
willful default” in the administration of 
the trust. On the other hand, the Trustee 
is confronted not only by the numerous 
administrative difficulties that exist 
where the power of the Trustee so to bid 
is admitted, but the more difficult prob- 
lems of what ensues if the Trustee seeks 
so to bid, and in fact, has no authority 
to do so. In view of the serious conflict 
of authorities in the various States, cor- 
porate trustees in those jurisdictions 
where the question has not been definite- 
ly settled, cannot with safety proceed 
upon the theory that any power exists in 
the Trustee to bid for all the bondholders 
without the production of cash or bonds 
in payment of the bid. 

While the change of a trend in the at- 
titude of the courts toward the more con- 
Servative theory can perhaps not be 
demonstrated with scientific exactitude, 
it is believed that the latest decisions 
demonstrate an adoption of the more 
conservative attitude of mind on the part 
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of the courts that apparently follows ad- 
justment to changed economic conditions. 
It is submitted that both the trend of re- 
cent cases and the weight of right and 
reason is resolved against the existence 
of any duty on the part of a trustee un- 
der a trust deed securing a bond issue to 
bid in the mortgaged premises at a fore- 
closure sale on behalf of the bondholders. 


State Unit Bank Resolution 


A resolution adopted at the recent 
A. B. A. Convention by the State Bank 


Division reaffirmed “its time-honored 
principles as standing primarily for the 
interests of the State unit bank as op- 
posed to trade area or nationwide branch 
banking. We realize our responsibility 
to the thousands of small banks which 
have no other representation in the af- 
fairs of the Association. We wish to 
again maintain our position in favor of 
the American dual system of banking as 
opposed to any unification idea. We are 
in favor of better bank management and 
improved banking laws and supervision.” 
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CHASE SERVICE 


To Correspondent Banks 


Credit Information 


TIMELINESS, accuracy, experience and the 
widest possible range of reliable contacts are 


essentials of dependable credit information. 





Because it is outstanding in these respects, 
the Chase Credit Department has for many 
years been used by its banking correspondents 


as a source of credit-information. 


From its offices, correspondents and repre- 
sentatives all over the world, the Chase con- 
tinually gathers up-to-date information on 
the business and financial status of banks, 
corporations and individuals. 


Correspondents consult the Chase Credit 
Department daily, both for current credit 


data and for prompt checkings on commercial 





paper. 
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“The Estate of Black’’ 


Hazards in the Path of Unsuspecting Fiduciaries Illustrated from 
Actual Cases 


EDWARD C. KING 
Trust Officer, International Trust Company, Denver, Colo. 


(Editor’s Note: Fact is not only stranger than fiction—it is also more 
distressing when the leading role is played by one unfamiliar with the 
lines, let his intentions be the best. In this article, based on an address 
recently delivered before the Law Club in Denver, Mr. King presents a 
picture of the pitfalls that entrap the inexperienced fiduciary in estate 
and trust administration.) 


HE story that follows is fiction. Fees and costs were estimated at $4,000. 
Neither the facts nor the charac- No claims were filed in Illinois, where 
ters are real, but all the events that are expenses and taxes were estimated at 
described have happened, and may hap- $4,000. 
pen again. The executor, like a good bridge play- - 
This is the story: John Black, of Den- er, looked over the situation before he 
ver, died in 1920, leaving a will which made a play. The stock in the Dry Goods 
read as follows: Company had paid 10 per cent. for many 
“T, John Black, of Denver, make this years; it seemed very safe, so he decided 
my will. I give and devise my entire to hold it if possible. The telephone stock 
estate to Sam Jones, of Denver, in was considered a high-grade investment 
trust to hold, manage, sell, mortgage, — stock. He decided to hold it also. The 
convey, transfer, invest, and reinvest Illinois farm was increasing in value 


the same, as he in his discretion deems ; : : 
best, and free from the jurisdiction of very rapidly but it was too distant to be 
the probate court; to pay the income to easily managed and he decided to sell it 
my son John as long as he lives, and, as soon as a purchaser could be found. 
as soon as practicable after my son’s The Colorado farm, which was declining 
death, to distribute the entire re- in value because of litigation over water 
mainder of the estate to my said son’s rights, he decided to hold as a home for 
descendants per stirpes. I appoint my the testator’s son, but to mortgage it to 
friend, Richard Roe, executor, with the raise additional money with which to pay 
same powers and discretion with re- debts. He talked all his plans over with 
SPORE Sh St SERN Ue 5 REVENGE the testator’s son, who was of age, and 
ferred upon my trustee. ; : ‘ 
“In witness whereof, etc.” he approved the plan, so the executor 


The estate consisted of the following proceeded as follows: 


items, with a total value (as of the date 1. He borrowed $25,000 from a 
of death) of $200,000: mortgage company and secured the 
. A farm in Illinois worth $100,000. note by a mortgage on the Colorado 
. A farm in Colorado worth $50,000. farm. He was careful to sign the note 
. Stock of a local dry goods company and mortgage “Richard Roe, as execu- 
worth $25,000. tor of the estate of John Black, de- 
. High grade telephone company ceased.” 
stock worth $25,000. 2. He sold the Illinois farm for 
The will was admitted to probate in $100,000 net. From this sum he paid 
Colorado and subsequently in Illinois; fees, costs, and taxes in_ Illinois 
Roe qualified as executor in both states. amounting to $4,000 and turned over 
Claims amounting to $100,000 were filed to himself, as the domiciliary executor 
in the Colorado Court and duly allowed. in Colorado, the $96,000 balance. 
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3. From the $25,000 derived from 
mortgaging the Colorado farm and the 
$96,000 from Illinois he paid all claims, 
costs, and fees in Colorado and had a 
cash surplus in the principal account 
amounting to $17,000. His administra- 
tion seemed complete, except for the 
routine of closing and turning over the 
residue to the trustee. 


He now reviewed the situation. Six 
months had elapsed. In six more he could 
close the estate. The original estate had 
been appraised at $200,000. He had paid 
claims and expenses amounting to $108,- 
000 and he had on hand: 

1. The equity in the Colorado 
farm now estimated to be 
worth 

. The Dry Goods Company 
stock, not looking quite as 
safe as before, but still 
worth 

3. The telephone stock now 
worth 

4. Principal cash 


$25,000 


25,000 


17,000 


A total of 


He congratulated himself. He had been 
honest, and had exercised his best judg- 
ment throughout. He had charged a small 
fee. The value of the estate had increased 
and beneficiary of the testator was well 
during his administration, and the son 
pleased. 


He held a conference with the testa- 
tor’s son John, and they decided to invest 
the $17,000 in some oil stock on a tip 
that it was due for a rise. They bought. 
The stock went up. The executor sold for 
$24,000 and put the money in U. S. 
Government bonds. Again he had a tip 
on the oil stock, sold the governments, 
bought the stock again, this time $24,- 
000 worth, and it dropped. He sold at 
$22,000 (still $5,000 ahead), and bought 
governments. At this juncture, a little 
more than two months before the closing 
date, the Dry Goods Company (the stock 
of which he had held) suddenly failed 
and its stock was worthless. 

Made cautious by this loss the executor 
sold his telephone stock, which had con- 
tinued to rise, for $35,000 and put this 
money into governments. 


$97,000 
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In due time he publishel notice of final 
settlement in Colorado and Illinois, filed 
his final reports, asked that they be ap- 
proved, and that, upon turning over the 
property in his hands to Jones, as trus- 
tee, he be discharged. 

In the Illinois report he asked to be 
credited with $100,000 as evidenced by 
vouchers showing payment of $4,000 in 
expenses, fees, and taxes, and $96,000 
paid to himself as domiciliary executor 
in Colorado. This seemed unobjection- 
able. In his Colorado report he asked to 
be credited with 


1. The government 
worth $57,000 
2. The Colorado farm, in 
which there was an equity 
of $25,000 
. Interest earned during ad- 
ministration represented 
by cash on hand 
. Claims and expenses paid 
(as per vouchers which he 
submitted) amounting to.. 104,000 
He was satisfied with this report, too, 
although there had been some loss. He 
felt that no one could have anticipated 
the failure of the Dry Goods Company 
and he had made up some of the loss in 
other ways. 


At this stage the executor began to 
encounter trouble. The trustee objected 
to the Illinois report on the ground that 
the Illinois executor had wrongfully ap- 
plied the $96,000 paid to the Colorado 
executor. The trustee claimed that the 
money, being the proceeds of the Illinois 
land and, from the equitable point of 
view, still being Illinois land, could be 
reached by creditors only by the method 
provided in the Illinois statute, that is to 
say, by filing claims in apt time in the 
Illinois Probate Court. The Illinois Pro- 
bate Court, on the authority of a case de- 
cided by the Supreme Court of Illinois 
in 1934 held that, no claims having been 
filed in Illinois, the Illinois real estate, 
or the proceeds thereof, passed directly 
to the trustee, free from the claims of 
Colorado creditors, and directed the 
executor to make good the $96,000 
deficit. This he did by selling the equity 
in the Colorado farm for $25,000, and 


bonds, 


$4,000 
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the government bonds for $57,000, and 
by supplementing this $82,000 with 
$4,000 interest and $10,000 of his own 
money. He was advised that an appeal 
from the decision of the Illinois Probate 
Court would be a waste of money—and 
he had none to waste. He took a receipt 
from the trustee and was discharged in 
Illinois. 


He now had nothing left in. the Colo- 
rado estate. He was in a bad spot and 
felt that he had been imposed upon. He 
had not asked for the job; he had used 
his discretion as the will said he might; 
he was out $10,000 of his own money and 
didn’t know whether he could get it back 
from the creditors or not. 


He filed an amendment to his Colorado 
final report in which he asked to be 
charged with the proceeds of the farm, 
$50,000; the proceeds of telephone stock, 
$35,000; a profit on the oil stock, $5,000, 
and interest of $4,000; and to be cred- 
ited with payments of expenses, claims, 
etc., amounting to $104,000, leaving the 
estate indebted to him in the sum of 
$10,000. 

The trustee, however, objected to the 
report, alleging that the executor had 
no authority to hold the stock of the Dry 
Goods Company, which was not a legal 
investment, except at his own risk, and 
was therefore chargeable with the sum 
which the stock would have brought at 
any time during the first nine months of 
the administration, namely $25,000. 


The executor’s answer was, first, that 
by the terms of the will he had discre- 
tionary power with respect to the reten- 
tion or sale of investments; that he had 
exercised that discretion, and that he was 
not, therefore, chargeable with any loss; 
and, secondly, that even if he had no au- 
thority to hold the stock the loss was 
offset by a $15,000 profit in the telephone 
stock and oil stock and $10,000 paid by 
him in settlement of claims and expenses. 

On the first point the court, in accord- 
ance with what is probably the weight of 
authority, held that power conferred 
upon a trustee to make investments “in 
his discretion” does not permit a trustee 
to invest in securities not authorized by 
statute, and, on the second point, that 
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the executor could set off the $10,000 
contributed by him, but must make good 
the other $15,000, the rule being: 


“Section 213. A trustee who is liable for a loss 
occasioned by one breach of trust cannot reduce 
the amount of his liability by deducting the 
amount of a gain which has accrued through an- 
other and distinct breach of trust; but if the two _ 
breaches of trust are not distinct, the trustee is ~ 
accountable only for the net gain or chargeable 
only with the net loss resulting therefrom.” 


The trustee, Jones, also claimed that 
the executor was chargeable with a loss 
of $2,000 incurred when he sold $24,000 
worth of government bonds and invested 
the proceeds in oil stock, subsequently 
sold for $22,000. Again the court sus- 
tained the objection and surcharged the 
executor an additional $2,000. In support 
of his ruling the court said: 


““* * * if the trustee in breach of trust purchases 
property which he subsequently sells at a profit 
and he invests the proceeds for the trust in proper 
trust securities and subsequently he sells the se- 
curities and with the proceeds makes a purchase 
which is not a proper trust investment and which 
he sells at a loss, he is chargeable with such loss 
and cannot deduct the amount of the profit which 
resulted from the previous breach of trust.” 


The executor paid everything and was 
ultimately charged with: 
The Dry Goods Company stock.$ 25,000 
The proceeds of the Telephone 

stock 
The profit in the oil stock 
The proceeds of the Colorado 

farm 
Interest 


$121,000 
Credited with: 


Payments as per vouchers $104,000 


$121,000 
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and the estate was closed and he was dis- 
charged. 


The executor had acted in good faith 
and had been surcharged to the extent 
of $27,000; but he was not yet in the 
clear. 


You will recall that Roe (as executor) 
had signed a $25,000 mortgage note. The 
holder ultimately foreclosed, took a $5,- 
000 deficiency judgment against Roe 
personally, and collected. Roe sued the 
trustee for reimbursement. How he came 
out I don’t know. The rule with respect 
to Roe’s liability is as stated in Loring’s, 
A Trustee’s Handbook, pages 92 and 93, 
where it is said: 

“If the trustee has the power to do the act 
which he contracts to do he may bind the trust 
estate in his hands and in those of his successors 
in the trust by his express contract.” 

“Whether the trustee has the power to do the 
act or not, the contract will bind him personally 
unless he stipulates in the contract that he shall 
not be personally liable, or its equivalent that he 
shall be liable to the extent of the trust assets 
only.” 

Sam Jones, the trustee who caused Roe 
so much trouble, was much better in- 
formed on trust matters than Roe. When 
he took over the trust estate he did so 
with the intention of avoiding all of 
Roe’s mistakes. The will conferred upon 
him power to invest and reinvest as he in 
his discretion deemed best, but he now 
knew that this confined him to Colorado 
legals and he acted accordingly. 

The entire estate distributed to the 
trustee by the Illinois executor and the 
Colorado executor amounted to $113,000; 
$4,000 of which the trustee considered to 
be interest earned on the Colorado assets 
during administration. The trustee paid 
this $4,000 of income or interest to the 
life tenant, leaving in the principal 
account the sum of $109,000, which he 
invested as follows: 


With $66,000 he bought sixty $1,000 
5 per cent. general obligation bonds of a 
southern Colorado municipality due in 
1935. The price was $1,100 for each bond. 
With the balance of $43,000 he bought 
6 per cent. first mortgages on Denver 
real estate, appraised in each case at 
twice the amount of the mortgage debt. 
From time to time as these mortgages 
were paid off he substituted other Den- 
ver mortgages. During the entire admin- 
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istration the trustee paid the life tenant 
all the interest paid to the trustee on 
the bonds and mortgages, less his fee. 

The administration of the trust was 
uneventful, except that in 1930 the trus- 
tee foreclosed a $20,000 mortgage, 
bought in the mortgaged premises for 
$21,000, the amount of principal, inter- 
est, and taxes, and held the property, 
which was net unproductive, until Janu- 
ary, 1935, when he sold it for $30,000. 
In February, 1935, the life tenant died, 
insolvent, leaving as his only heir a 
minor child. At this time the bonds were 
in default and worth $43,000. There had 
been no loss on the mortgages. 

The trustee distributed the mortgages 
worth about $23,000; $30,000 in cash de- 
rived from the sale of the land acquired 
on foreclosure, and the $60,000 par value 
of bonds, worth $43,000, to the guardian 
of the minor beneficiary. Had the trustee 
made any mistakes for which he could be 
held accountable? Had he paid too much 
or too little to the guardian? Had the 
administrator of the estate of the life 
tenant a right to any part of the estate? 

A review of the administration of the 
trust indicates that the trustee made at 
least four mistakes. 

The first was in the allocation of the 
$113,000 received by the trustee as be- 
tween income and principal. You will 
recall that he paid the life tenant the 
$4,000 actually produced by the estate 
while it was being administered in court. 
The life tenant was entitled to income 
from the date of the death of the testa- 
tor, not on the basis of what was actually 
earned, but rather on the basis of what 
should have been earned. In other words, 
there should have’ been allocated to prin- 
cipal that portion of the $113,000 which, 
with interest at a reasonable rate, say 
5 per cent., for one year, would have 
equalled $113,000. According to this for- 
mula the principal account should have 
received $107,619, and the income ac- 
count $5,381. The life tenant was, there- 
fore, underpaid to the extent of $1,381. 

The second mistake made by the trus- 
tee was when he invested $66,000 in the 
bonds of a single Colorado municipality. 
It is true that the bonds were of a type 
authorized by law, but the rule is that 
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although a trustee may properly invest 
in a particular type of security, he must 
use care, skill, and caution in selecting 
an investment within the type. Among 
the matters which he should consider in 
selecting an investment, in addition to 
those relating to safety of principal and 
the amount and regularity of income, are 
(1) marketability, (2) the length of the 
term of the investment, (3) the. probable 
duration of the trust, (4) the probable 
condition of the market with respect to 
reinvestment at the time when the in- 
vestment matures, (5) the diversifica- 
tion of risk, (6) the requirements of the 
beneficiaries, (7) in some cases, the other 
assets of the beneficiaries, and (8) the 
effect of the investment in increasing or 
diminishing liability for taxes. 

When the trustee bought a single block 
of bonds equal to more than half of the 
value of the trust he was guilty of negli- 
gence in failing to properly diversify, 
and therefore probably could have been 
surcharged for the full loss resulting 
from this investment. (See Section 228 
in Vol. I of Restatement of Law of 
Trusts.) The trustee failed to diversify 


sufficiently with respect to the type of 


investment, geographical location, and 
date of maturity. 

The third mistake made by the trustee 
was in paying all the interest from the 
bonds to the life tenant. You will recall 
that he paid $66,000 for $60,000 par 
value of bonds. He should, therefore, 
have amortized the premium, by deduct- 
ing from each interest payment and add- 
ing to principal a sum sufficient to repay 
the principal for the premium advanced, 
by the date on which the bonds matured. 
In this connection therefore, he overpaid 
the life tenant by about $6,000. The gen- 
eral rule in this connection is as follows: 
Unless it ‘is otherwise provided by the 
terms of the trust, if properly held in 
trust to pay the income to one person for 
a period and thereafter to pay the prin- 
cipal to another, is wasting property, the 
trustee is under a duty to the remainder- 
men to amortize or to sell the property. 
Wasting property includes leaseholds and 
other property yielding receipts only for 
a specified period of time; bonds pur- 
chased at a premium; royalties, patent 
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rights; interests in mines; oil and gas 
wells; quarries, timber lands, etc. 


The fourth mistake made by the trus- 
tee was in allocating to principal all the 
proceeds of the sale of the land acquired 
on foreclosure. You will remember that 
the trustee foreclosed a mortgage, 
bought in the foreclosed property at a 
foreclosure sale, held it for five years, 
during which he was under a duty to 
convert it to a legal investment as soon 
as reasonably possible, and sold it for 
$30,000. He added the entire $30,000 to 
principal. He should have allocated to 
principal that portion of the proceeds 
which, with interest at a reasonable rate, 
say 5 per cent., for five years, would 
equal $30,000. That is to say, he should 
have allocated to principal the sum of 
$24,000 and to income the sum of $6,000. 

This interesting rule, which has long 
been recognized, and which probably 
should be applied in thousands of cases 
where its very existence is unknown, has 
been stated, in the Restatement: 

“Allocation on Delayed Conversion. (1) Unless 
it is otherwise provided by the terms of the trust, 
if property held in trust to pay the income to a 
beneficiary for a designated period and thereafter 
to pay the principal to another beneficiary is 
property which the trustee is under a duty to sell 
and which produces no income or an income sub- 
stantially less than the current rate of return on 
trust investments, or which is wasting property 
or produces an income substantially more than 
the current rate of return on trust investments, 
and the trustee does not immediately sell the prop- 
erty, the trustee should make an apportionment 
of the proceeds of the sale when made, as stated 
in Subsection (2). 

““(2) The net proceeds received from the sale 
of the property are apportioned by ascertaining 
the sum which with interest thereon at the current 
rate of return on trust investments from the day 
when the duty to sell arose to the day of the sale 
would equal the net proceeds; and the sum so 
ascertained is to be treated as principal, and the 
residue of the net proceeds as income. 

“*(3) The net proceeds are determined by add- 
ing to the net sale price the net income received 
or deducting therefrom the net loss incurred in 
carrying the property prior to the sale.” 


There were probably other mistakes 
for which the executor or the trustee 
could have been held accountable. There 
are dozens of traps into which an un- 
wary executor or trustee may fall. The 
law is complex and in many cases unset- 
tled. The main thing is to know that 
dangers exist and where to expect them. 


(Quotations not otherwise noted are from Restate- 
ment of the Law of Trusts.) 
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Double Domicile in Inheritance Taxation 


Report of Committee of National Tax Association 


(Editor’s Note: At its twenty-seventh conference in Boston in October, 
1934, the National Tax Association through its Executive Committee, 
voted to authorize the President of the National Tax Association to ap- 
point a committee to study and report to the next conference on the 
problem of double domicile in death taxation. The committee was duly 
appointed, and following is the text of its preliminary report.) 


HE problem may best be illustrated 

by a recent well known case. Dr. John 
T. Dorrance, head of The Campbell Soup 
Company, died September 21, 1930, tes- 
tate, leaving an estate in excess of one 
hundred million dollars. Dr. Dorrance 
was anxious that his will be established 
as that of a person domiciled in New Jer- 
sey, because in his will he had made cer- 
tain dispositions of property which were 
valid by New Jersey law, but which of- 
fended against the Pennsylvania law con- 
cerning perpetuities. This was of course 
a perfectly proper motive on his part. Dr. 
Dorrance’s executors proved his will in 
New Jersey as that of a New Jersey resi- 
dent, and administration of his estate 
and New Jersey tax proceedings started. 
The Dorrance estate consisted largely of 
securities, the certificates being actually 
kept in New Jersey and New York—none 
being present in Pennsylvania; he main- 
tained residences in New Jersey, Penn- 
sylvania and Maine. Maine made no 
claim of domicile but when ancillary pro- 
ceedings were had in Pennsylvania (as 
they had to be, to-clear title to the valu- 
able real estate there), the Pennsylvania 
Supreme Court held that Dr. Dorrance’s 
domicile was in Pennsylvania at the time 
of his death (309 Pa. St. 151, 163 Atl. 
303). : 


Dorrance Estate as Example of Problems 


The executors were thus in a dilemma. 
They were forthwith obliged to pay the 
Pennsylvania inheritance tax amounting 
to many millions of dollars, and were 
faced with the prospect of being obliged 
to pay a New Jersey inheritance tax of a 
nearly equal amount. The executors made 
every effort to appeal the case to the 
United States Supreme Court, but failed 
because they had not properly raised a 
Federal question at the beginning of the 
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Pennsylvania proceedings. For reasons 
to be set out later, it is by no means 
certain that there was any Federal ques- 
tion that could be raised. The executors 
were then obliged, in order to protect the 
estate from double death duties, to liti- 
gate the question of domicile in New Jer- 
sey. That litigation is still proceeding at 
the present time. The lower New Jersey 
courts have held that Dr. Dorrance’s 
domicile was in New Jersey at the time 
of his death. The case is on its way to the 
court of last resort in New Jersey. If that 
court upholds New Jersey as the domi- 
cile, it may be that the executors can 
carry the case to the United States Su- 
preme Court, but even if that Court will 
take the case, it is by no means certain 
that it will interfere with either the 
Pennsylvania or New Jersey decisions, 
thereby in effect giving Dr. Dorrance a 
double domicile at the time of his death. 
This is not as absurd as it sounds, as we 
shall attempt to explain later. 


The accurate determination of the 
domicile of Dr.. Dorrance is not impor- 
tant for our purposes. Wherever his dom- 
icile was, it must be plain that here is a 
situation where the executors and bene- 
ficaries of an estate, through no fault of 
their own but because of conflicting in- 
ferences from the facts, have been put 
to great expense and trouble and lengthy 
litigation, and are faced with the possi- 
bility or probability of being obliged to 
pay double death taxes. True, it is not 
the exact sort of double taxation of which 
the courts have hitherto disapproved, but 
in practical effect it certainly is double 
taxation, and is the more striking in that 
it results from an apparent denial of 
what has generally been considered to be 
an axiom, namely that a person can have 
only one domicile at a time. 
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Some further remarks are necessary 
in order to emphasize the dilemma in 
which the executors are placed in such 
a case. Leaving out of account any pug- 
nacious emotions which may be naturally 
roused in them, they must decide either 
to pay no taxes until the matter is some- 
how finally settled, or else to pay the tax 
to State A and fight the claim for tax 
by State B. If the executors adopt the 
first alternative, they will incur large 
penalties by way of interest and other- 
wise, imposed by whichever state is ulti- 
mately decided to be the domicile of the 
decedent; and there is always the risk 
that both states may ultimately be held 
to be entitled to taxes, in which case 
there will be double penalties. On the 
other hand, if the executors choose the 
second alternative, and pay the tax to 
State A while fighting the tax in State 
B, it may ultimately turn out that State 
B is alone entitled to tax, in which case 
the executors may have to pay interest 
and penalties to State B and may also be 
unable to get a refund from State A. In 
times like the present, when many states 
are spending money faster than it is 
available, a large refund is not easily ob- 
tainable, and it may be impossible to 
obtain. 

The whole situation outlined above 
calls for the exercise by state taxing au- 
thorities of the utmost good faith to- 
wards estates. 


Suggested Means of Alleviating Confusion 


Your committee believes that this 
problem arises with increasing frequency 
in this country. Among its causes are the 
increasing mobility of the American peo- 
ple, and the increasingly vast expendi- 
tures by the several states, which lead to 
a chaotic jumble of drastic revenue laws 
varying from state to state, with increas- 
ing strictness of enforcement, which in 
turn causes pressure to be put on indi- 
viduals to minimize their taxes as much 
as they lawfully can. No blame can at- 
tach to individuals for doing this, and it 
is being increasingly done, not merely 
by very wealthy people, but by persons 
of only moderate riches. As between New 
York and Connecticut, for example, in- 
quiries from taxpayers come almost every 
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day to the tax commissioners of one state 

or the other as to the relative advantages 

of being domiciled in one state or the 
other. Tax consciousness, as well as tax 
evasion or tax avoidance is growing. 

We may also point out that this prob- 
lem applies not merely to death taxes, 
but to income taxes and other forms of 
excise taxation. 

Your committee, after anxious inquiry 
and study, is by no means certain that 
this problem is capable of a complete so- 
lution. Five alternative suggestions have 
been made: 

(1) Use the recent Federal Declaratory 
Judgment Act, by having the execu- 
tor sue in a Federal Court, citing 
both States in; 

Obtain legislation by Congress, 
specifically authorizing Federal 
Courts to take jurisdiction of cases 
of threatened double domicile; 
Have State A intervene in the 
Courts of State B, and submit itself 
to the jurisdiction of State B, so 
that one binding decision as to dom- 
icile may be had; 

(4) Obtain reciprocal legislation be- 
tween the several states providing 
for arbitration of such cases; 

(5) Obtain compacts between the several 
states to the same end. 

Before discussing these in detail, it 
will be well to consider some of the in- 
herent difficulties in the situation. These 
may be approached as follows: 

(A) Difficulties from the point of view 

of executors and beneficiaries; 

Difficulties from the point of view 

of the courts; 

Difficulties from the point of view 

of taxing officials. 


(B) 
(C) 


Indicated Procedure to Obtain Federal 
Jurisdiction 


As to (A), the above outline of the 
Dorrance case has disclosed the chief 
troubles of executors and beneficiaries. 
One phase needs further discussion: 
namely, the difficulties in the way of ex- 
ecutors appealing the decision of a State 
Court to a Federal Court. The executors 
must claim initially and must insist 
throughout the proceedings, both admin- 
istrative and judicial, while the matter is 
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within the state’s jurisdiction, that the 
proposed imposition of the state tax is in 
violation of the due process clause of the 
Constitution of the United States. If this 
is done consistently, and if the decision 
of the court of last resort of the state is 
adverse to the claim of the executors, it 
seems highly probable that certiorari 
would be granted by the United States 
Supreme Court: but if the facts indicate 
a close case, and if the two state courts 
render strong decisions in their opposite 
positions, it is by no means certain what 
position the Supreme Court would take. 
As will be shown later, there are prece- 
dents for that court holding that it will 
not interefere with either state’s decision 
as to domicile. The procedure is hazard- 
ous from the standpoint of the execu- 
tors; the estate may find itself enmeshed 
in a web of double taxation. This pro- 
cedure throws much responsibility upon 
the executor and his attorneys, who 
should at the very outset carefully as- 
semble all of the facts relating to domi- 
cile, and, after careful consideration, en- 
deavor to reach a conclusion that will 
stick. When that is done, they should con- 
test the tax claims of any state other 
than the one which they select, and liti- 
gate the matter as above indicated. 

But if, after the highest court of State 
A has made its decision as to domicile, 
and while the case is pending in the in- 
termediate courts of State B, the execu- 
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tors decide not to allow the matter to go 
to the highest court of State B, but in- © 
stead to attempt to get the matter into 
the Federal courts at once, even greater 
hazards await them. The United States 
District Court will not take jurisdiction 
of a suit by the executors to restrain the 
state taxing authorities from prosecut- 
ing the suit in the courts of State B, un- 
less the executors can show that adminis- 
trative action in State B has ended, and 
judicial action has not yet begun (Dor- 
rance v. Martin, U. S. District Court, 
New Jersey, June 3, 1935, 604 C. C. H., 
Current New Matters, par. 4228). 

It is extremely difficult to know just 
when this point occurs; and as the laws 
of each state with regard to death taxa- 
tion differ from one another with respect 
to administrative and judicial procedure 
so much, no general rule can be laid down 
which would enable executors to know 
when to take advantage of this proce- 
dure. Moreover, even if the executors do 
pick the right time, they may subject 
themselves to heavy penalties by one or 
both of the states claiming a tax. 


Conflict of State Laws 


As to (B), the chief difficulty from 
the point of view of the courts is that 
which faces every court when there is a 
square conflict of laws. Many domicile 
cases do not involve this, for the laws of 
most of the states regarding domicile 
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are quite similar; but there undoubtedly 
are states whose laws as to domicile are, 
in some phases at least, squarely opposed. 
Such cases really cannot be solved by 
state courts. 

Suppose, for example, that the law of 
State A is such that when a man whose 
domicile of origin was State A but who 
has acquired a domicile in State B leaves 
it with the intention of acquiring a dom- 
icile elsewhere, the man’s domicile of 
origin controls (this is said to be the 
English rule). Suppose that the law of 
State B is such that when a man who 
has a domicile in State B leaves it with 
the intention of acquiring a domicile else- 
where, the domicile in State B persists 
until he actually does acquire a domicile 
elsewhere. Suppose that a man dies under 
such circumstances that by the law of 
State A he is domiciled in State A (his 
domicile of origin) and by the law of 
State B he is domiciled in State B. It 
may be assumed that the courts of both 
States A and B are entirely sincere in 
their belief that their own particular 
rule is the correct one and would be un- 


willing to change it in favor of some 
other rule. It is obvious that no intellect- 
ually satisfactory result will be obtained 
by having State A intervene in the courts 
of State B, or vice versa. If the con- 
troversy were somehow taken into a Fed- 
eral Court—let us say the United States 


Supreme Court—such Federal court 
would either have to dodge the question 
by deciding that it would not interfere 
with the decision in either state and that, 
therefore, decedent was in effect domi- 
ciled in two places at once. There is good 
authority for this: (Thormann v. Frame, 
176 U. S. 350 (1900); Overby v. Gor- 
don, 177 U.S. 214 (1900) ; Tilt v. Kelsey, 
207 U. S. 48 (1907); Baker v. Baker, 
Eccles & Co., 242 U. S. 394 (1917). These 
cases are based on the full faith and 
credit clause of the Constitution: the 
rule seems to be sensible and is to the 
effect that the courts of State A, by de- 
ciding domicile to be in State A, cannot 
foreclose inquiry into domicile in the 
courts of State B by persons who were 
not parties to the suit in State A. The 
United States Supreme Court, in these 
cases, is not trying to compare the two 
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judgments: it is simply saying that, 
under the circumstances, a plea of res 
adjudicata is not good. Moreover, the 
judgment of the highest court of State 
A, in such a case, may not be reviewable 
at all by the United States Supreme 
Court, since such judgment may merely 
be confined to a decision that upon the 
facts a domicile may properly have been 
found by the trial court to be in one 
place, without deciding whether it might 
not with equal propriety have been found 
by the trial court to have been in an- 
other place. And again, even if the de- 
cisions of the highest courts of both 
States A and B are reviewable by the 
United States Supreme Court, there is 
no necessary absurdity in the latter 
Court’s refusing to overturn either, be- 
cause, as Professor Joseph A. Beale well 
says (in his recent book on the Conflict 
of Laws, Vol. 1, page 106): 

“. .. while domicile is a term of inter- 
national law and has the same general 
meaning throughout common-law coun- 
tries, nevertheless, in apprehending this 
meaning, we must expect differences, and 
must not be surprised if each country has 
its individual conception of the meaning 
of this international term. This is un- 
fortunate; but there is no possible help 
for it. Each court should of course strive 
to make its own conception coincide with 
the general conception; but each court in 
dealing with any case involving domicile 
must finally apply to the determination 
of the question its own ideas; and even 
in dealing with a domicile admitted to be 
in another country, it must for its own 
purposes insist on the international mean- 
ing as it conceives it to be, and not yield 
its conception to any other country. For 
the law of domicile, like any law which 
is the expression of an international con- 
ception, is law in the court’s sense only 
because it has been received as a part of 
the court’s own domestic law; and it is 
as part of its own law that the court 
applies it to the solution of every case 
that is brought before it.” 

Or else such Federal court, if it felt 
unable to permit the absurdity of a per- 
son being held to be domiciled in two 
places at once, and if (as seems likely) 
it felt itself controlled by the idea back 
of First National Bank v. Maine, 284 
U. S. 312 (1932), to the effect that there 
can be only one death tax with respect 
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to intangibles, might apply its own con- 
ception of what the law of domicile is, 
and declare invalid, as offending against 
the due process clause, any law of any 
state which conflicted therewith. This 
would come very close to, if it did not 
actually involve, establishing a Federal 
law of domicile which would override 
state laws. There is no indication in the 
reported cases, so far as we are aware, 
that any such Federal law of domicile 
exists; but it is by no means impossible 
that it will be created. There is little 
use speculating until the matter is actu- 
ally decided by the United States Su- 
preme Court; but that may be a long 
time off; at any rate the Dorrance case 
will probably not raise it. 

Thus there is indicated a possible so- 
lution, namely to use the United States 
Supreme Court as a final arbiter in such 
cases; but it is far from certain, and is, 
moreover, too expensive for the ordinary 
small estate to follow. That is equally 
true in the more frequent instance where, 
as in the Dorrance case, there is no 
square conflict of laws, but merely a dif- 
ferent value given by the state courts to 
the facts. 

As to (C), difficulties from the point 
of view of taxing officials, much could 
be said. Suppose the will of a decedent 
is probated in State A as that of a per- 
son domiciled in State A, and then the 
executors come to the Tax Commissioner 
of State B and desire either to withdraw 
intangibles in State B, or to probate the 
will in State B as that of a person domi- 
ciled in State A. If the Tax Commis- 
sioner of State B were the Archangel 


Gabriel, he could investigate and perhaps 
make up his mind that decedent was not 
domiciled in State B, and thereupon re- 
lease intangibles in State B. But the Tax 
Commissioners are seldom archangels, 
and the amounts of taxes involved being . 
sometimes very large, it is an unfair 
burden to place upon the Tax Commis- 
sioner of State B to require him to make 
a decision on his sole responsibility 
whereby State B may lose a large amount 
of money. His job often has political 
color, and he cannot be expected to ap- 
proach the matter in a purely objective 
and aloof judicial spirit. This human side 
of the problem is an important one. We 
now have a sufficient basis on which to 
discuss the five suggested solutions. 


Use of Declaratory Judgment Act 


Use the recent Federal Declaratory 
Judgment Act by having the executor 
sue in a Federal District Court, citing 
both states in as parties defendant. So 
far as is known, this has not yet been 
tried. Its success is very doubtful. A 
Federal District Court will pretty surely 
not entertain a suit for a declaratory 
judgment unless the case is of a kind 
over which the court would have juris- 
diction otherwise. It is difficult to see 
any Federal question in a domicile case, 
except one arising out of the due process 
clause; and that could not be invoked 
unless both states were actually threaten- 
ing to impose taxes. If the executor waits 
until he is sure that both states will claim 
taxes, he may subject himself to heavy 
penalties by one or both; if he sues pre- 
maturely, he will be thrown out of court. 
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If this procedure be successfully fol- 
lowed, it means an ultimate appeal of 
most cases to the United States Supreme 
Court. While this is well enough if the 
case is a large and important one, it is 
both unfair to burden that court with 
minor cases and also a hardship on the 
executor of a small estate. 

As a variant of this method, it has 
been suggested that it might be possible 
for the executor to bring an original 
action in the United States Supreme 
Court for a declaratory judgment, etc., 
citing in both statos A and B. Some- 
thing rather like this was attempted in 
connection with the Dorrance case, and 
failed. (See New Jersey v. Pennsylvania, 
287 U. S. 580 (1933) and Pennsylvania 
v. New Jersey, 288 U. S. 618 (1933)). 
Such a proceeding must rest upon Arti- 
cle III, section 2, of the Constitution of 
the United States, which provides, among 
other things, that in all cases in which a 
state shall be a party, the Supreme Court 
shall have original jurisdiction. The ques- 
tion arises, however, whether a state may 
be sued without its consent. If not, this 
suggested procedure would seem impos- 
sible. And if the suggestion be turned 
around, and be that State A should start 
such original action in the Supreme 
Court, citing in the executor and State 
B, the answer is, first, that State A 
would probably refuse to take such a 
step, and, second, that it could not cite 
in State B, as there is no real dispute 
between states in a double domicile case 
in the sense of a cause of action by one 
against the other. 

As a general rule the executor is bound 
to take a stand as to where the decedent 
was domiciled at death. He cannot throw 
up his hands and say that he does not 
know whether decedent was domiciled in 
State A or in State B. He cannot act as 
executor at all until he has probated the 
will, and by the very probating of it he 
usually takes a stand as to domicile. If 
he decides for State B, there is a con- 
troversy between him and State A, but 
how is there any controversy between 
States A and B? State A by hypothesis 
is convinced that decedent died domiciled 
therein; if State B “wrongfully” taxes 
the executor, that gives State A no cause 
of action against State B and vice versa. 
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Clarification by Legislation 


It has been suggested that Congress 
be induced to pass legislation specifically 
enlarging the jurisdiction of Federal 
District Courts to include such cases of 
disputed domicile in tax matters. There 
is grave doubt whether the Federal Con- 
stitution confers upon the Federal Gov- 
ernment the power to pass legislation 
under which two or more states may be 
joined in a proceeding in a Federal court 
for the purpose of determining the domi- 
cile of a decedent. Each state involved 
would say that when it subscribed to the 
Federal Constitution it did not surrender 
to the Federal Government its power to 
say whether a decedent was domiciled 
within its borders; that this is purely a 
matter for state determination except 
that, if a state commits a wrong for 
which redress may be had under the Fed- 
eral Constitution, the remedy is by action 
of the executor against the offending 
state by certiorari from the highest state 
court to the United States Supreme 
Court (cf. A, supra). If such a wrong is 
inflicted, it seems likely that the Supreme 
Court would grant certiorari, provided 
that the executor had claimed an in- 
fringement of the due process clause at 
the outset, and had insisted thereon 
throughout the state courts. For in the 
series of inheritance tax cases culminat- 
ing in First National Bank v. Maine, 
284 U. S. 312 (1932), the United States 
Supreme Court in effect held that the 
federal government has sufficient juris- 
diction over state taxation to enable it 
to step in and prevent states from doing 
gross injustice to estates by levying 
double death taxes on intangible personal 
property on the ground that the state of 
the debtor’s domicile as well as the state 
of the creditor’s domicile had jurisdiction 
to impose death taxes. Similarly in the 
situation of double domicile, we have a 
case where there may be possible the 
infliction of gross injury if the states are 
left to their own devices. 


Submission to Jurisdiction of One State 


State A may, of course, intervene in 
the tax proceedings in State B, sub- 
mitting itself to the jurisdiction of State 
B’s courts and being bound by their de- 
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cision of domicile. This has been done 
occasionally, the latest case being Matter 
of Estate of James A. Trowbridge, 266 
N. Y. 283, 194 N. E. 756 (1935). The 
executor would usually prefer such a 
procedure; he has the advantage of being 
able to choose his forum. This may be 
very important for reasons quite apart 
from taxes: for example, as in the Dor- 
rance case, the will may be partly in- 
valid if decedent was domiciled in State 
A, though wholly valid in State B; and 
if the executor chooses State B as the 
forum, the courts thereof may be re- 
luctant to upset the will, as well as re- 
luctant to have State B lose the taxes. 
There may, however, be objections, 
from the tax official’s point of view, to 
intervention in another state. State B 
may not allow such intervention; it is 
probably a matter of discretion. Again, 
even if State A were willing to intervene 
in State B, and if State B were willing 
to allow the intervention, nevertheless 
State A may have no appropriation which 
would enable its Attorney-General to 
hire counsel to act in the courts of State 
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B. Such counsel would probably be neces- 
sary in every case of intervention be- 
cause the Attorney-General of State A 
cannot be expected to be a member of the 
bar of State B, or to be familiar with 
the practice and procedure in State B. 
As a variant of this method, it has 
been suggested that the various states 
might agree, either by legislation or 
otherwise, that if the executor should be 
able to take the matter into a Federal 
Court, the states would be bound by the 
decision arrived at. This, likewise, is 
probably not practicable. Many states 
would, in all probability, hesitate to take 
any such position, since it opens up pos- 
sibilities that might not be desirable. As 
indicated above, many of the states would 
probably take the view that any decision 
as to domicile is peculiarly a state ques- 
tion and would be unwilling to surrender 
the power of determination to a Federal 
court. Moreover, there is the recurring 
difficulty as to whether all of the states 
claiming domicile could be made parties, 
and if they were not parties, they might 
feel that they ought not to be bound by 
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the litigation. Furthermore, the states 
would have no control of the proceeding, 
so that if the executor saw fit to rest 
with a District Court determination, a 
state might be precluded from going fur- 
ther. 


Reciprocal Laws and Inter-State Compacts 


It is suggested that reciprocal statutes 
be enacted providing for the arbitration 
of such questions. In all respects that is 
similar to the next plan suggested, that 
of compacts between the states, which 
latter require congressional sanction. Re- 
ciprocal statutes alone, without congres- 
sional assent, would probably not be up- 
held. The discussion of a plan of arbitra- 
tion will, therefore, fall under the next 
heading. 

It is suggested that compacts, with 
congressional assent, be obtained among 
the states. In general this plan would 
involve obtaining congressional assent to 
the enactment, by any state which de- 
sired to join, of a statute to the effect 
that if questions of domicile in connec- 
tion with death taxes should arise be- 
tween the enacting state and any other 
state or states having similar reciprocal 
laws, the states involved would submit 
the matter to arbitration by a board of 
three members to be appointed by the 
governors of three nearby reciprocal 
states not involved in the matter, and 
that the states so submitting would agree 
to be bound by the decision of said board. 
It should be provided that the Board 
should be composed of men (whether 
practicing lawyers, judges or tax of- 
ficials) who have had occasion in the 
course of their duties or practice to fa- 
miliarize themselves with the law of dom- 
icile. It should be provided that proceed- 
ings before such board be informal, that 
it should not be bound by the strict laws 
of evidence, but that it should use as the 
basis of its decision some legal form for 
domicile, preferably that of the American 
Law Institute’s Restatement. It should 
be further provided that upon the re- 
quest of any disputing state, the execu- 
tor must within a specified time either 
give or refuse his assent to such arbitra- 
tion, and that a condition of giving as- 
sent would be to preclude the executor 
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from litigating the matter of domicile 
in connection with death taxes in any 
court of any of the disputing states or 
in any Federal court, under suitable 
penalties. The executor should have his 
option and should be allowed to take his 
chance of being taxed in more than one 
state; it should hardly be necessary, if 
the plan should work at all well, to put 
extra pressure upon the executor by 
threatening him with penalties if he does 
not consent to arbitration and if actual 
litigation ends with the decision that 
decedent’s domicile at the time of his 
death was within the enacting state. 

This plan could be extended to income 
taxes, if found desirable. It is obvious 
that at least five states would have to 
enact such laws before the plan could 
begin to function. In view of the success 
of the former reciprocal plan between 
1925 and 1932, which dealt with multiple 
death taxation of intangibles, whereby 
40 out of the 48 states were upon a re- 
ciprocal basis, until the condition which 
called for such a remedy was ended by 
a decision of the United States Supreme 
Court (First National Bank v. Maine, 
284 U. S. 312 (1932)), it is not thought 
that a new reciprocity, such as is here 
suggested, would meet with insuperable 
obstacles. 


Advantages and Difficulties of Arbitration 
Plan 


It is submitted that such a plan would 
meet most of the objections which have 
been urged against other suggested solu- 
tions. No burden of expense or lengthy 
litigation would be imposed upon the ex- 
ecutor. It would relieve the tax commis- 
sioners of the disputing states from un- 
fair newspaper or political pressure. The 
board of arbitration could adopt a com- 
mon law of domicile and adhere to it, 
whatever the rules of law might be if 
the question were litigated in state 
courts. It avoids suspicion of venality 
such as might appear in cases of inter- 
vention, because the board of arbitration 
would in no way be financially interested 
in the outcome. It avoids the necessity 
of State A retaining counsel qualified to 
practice in the courts of State B. 

Your Committee is far from asserting 
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that the suggested reciprocal compact 
plan, with a board of arbitration, is 
ideally perfect; but only say that it seems 
to be the least objectionable solution to 
this intricate and perplexing problem. 
Various objections will readily occur to 
the critical mind. For example: the mem- 
bers of the board of arbitration would 
not only have to serve without adequate 
compensation (unless some arrangement 
could be made that they be compensated 
by the disputing states), but also they 
would be put to a considerable amount of 
trouble and inconvenience which would 
have no direct relationship to their regu- 
lar duties. They would have to undertake 
the task of arbitration out of a sense 
of public duty, in order to preserve the 
union and maintain the good feeling be- 
tween the states. In’ view of the many 
special commissions doing unpaid but 
time-consuming and important work in 
the various states, it is believed that 
sufficiently well-qualified and public spir- 
ited men could be found to undertake 
and carry out this function. Doubtless 
much of the evidence can be presented 
in affidavit form in the absence of objec- 
tion: the board would be free to make 
its own rules concerning this; but every- 
one recognizes the value of the trier of 
facts actually seeing and hearing the wit- 
ness testify, and the value of cross ex- 
amination. Nevertheless, there is no more 
difficulty here than there is in the case 
of State A intervening in the courts of 
State B; State A must ordinarily per- 
suade its witnesses to go to State B to 
testify, as there is no way of compelling 
them to do so. 

It is true that in the Trowbridge case, 
mentioned above, in which the testimony 
was taken before a referee appointed by 
the New York Surrogate’s Court, the 
referee’ and the New York State Tax 
Commission were so courteous as to con- 
sent to the taking of evidence in Con- 
necticut, where several of the witnesses 
were. The referee and counsel for the 
New York State Tax Commission jour- 
neyed to Connecticut, and the hearings 
were held in decedent’s house. Such a 
procedure would seldom be practicable 
for a board of arbitration, especially if 
the two states claiming domicile were 
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situated at some distance from one an- 
other. If the board met in State X, both 
States A and B would somehow have to 
induce their important witnesses to jour- 
ney to State X. This would probably in- 
volve paying the witnesses’ expenses; the 
executor could hardly be expected to do 
this, especially if his claim were adverse 
to the State which desired to transport 
witnesses, and that state would somehow 
have to arrange its own appropriations 
in such a fashion that funds would be 
available. Such changes in appropriations 
are none too easy to make in these days, 
and one can foresee the difficulty of ex- 
plaining to a legislature the necessity for 
any such plan; yet something like this 
will have to be worked out, or the plan 
would not function. 

Still another objection is that unless 
the 48 states ultimately joined in the 
passage of such laws opportunities would 
exist by which the solution of the domi- 
cile dilemma might be obstructed. Sup- 
pose, for example, that States A and B, 
as well as the executor, submitted to 





TRUST COMPANIES 


An Outstanding 


Trust Institution 
in the South. 


STATE~PLANTERS 
BANKJRUST (©. 


RicHMOND VIRGINIA 


Member Federal 


Reserve System 


arbitration and were bound thereby. Sup- 
pose that thereafter State X, not one of 
the reciprocal states, claims that decedent 
was domiciled therein and somehow ob- 
tains jurisdiction over the executor, or 
the property of the estate, or both. It is 
not clear to your Committee, at the pres- 
ent time, what the answer to this ob- 
jection is. 

It is recognized that the utmost care 
must be exercised in the drafting of such 
a statute as is above suggested, owing 
to the delicate nature of the problem. If 
it should finally appear that the arbitra- 
tion plan, with compacts between the 
states, offers the best solution of the 
problem, your Committee desires to ob- 
tain the advice and assistance of certain 
experts in the drafting of such statutes, 
in order that any draft presented be as 
perfect as is possible under the circum- 
stances. 

Double domicile cases are not of great 
frequency but in the opinion of your 
Committee are constantly growing more 


common. The essential injustice of a 
finding of double domicile is so striking 
that the National Tax Association deemed 
it advisable to appoint a committee. In 
view of all the circumstances, the com- 
mittee will not hesitate to propose a rem- 
edy merely because it will involve time, 
trouble and expense. If there is an evil 
here, it cannot be cured by a wave of 
the hand, or by passing a resolution. 

In conclusion your Committee wishes 
to reiterate that it is not completely sat- 
isfied with any of the suggested solu- 
tions, and that it has not explored all 
possibilities to their very end. While it 
now seems that there are weighty objec- 
tions to using the Federal Courts as a 
tribunal to try and settle such cases, it 
may be that further exploration of this 
method will yield a practicable solution. 
For this reason, and also because fur- 
ther intense study must be given to the 
drafting of any statute under the re- 
ciprocal compact plan, your Committee 
desires to present this as a report of 
progress and respectfully to request that 
the Committee be continued in existence 
for one year with directions to make a 
report to the 1936 Conference. And if the 
Committee be so continued, it would wel- 
come communications from all persons 
interested in the subject, as it very much 
needs their advice and assistance. 

Respectfully submitted, Commit- 
tee on Double Domicile in Inheri- 
tance Taxation: Farwell Knapp, 
Chairman; Seth T. Cole, William 
D. Kelly, Ray L. Riley, Raymond 
D. Thomas. 


Executive Officer Definition 


The Federal Reserve Board has defined 
the term “executive officer” as used in the 
section of the 1985 Banking Act which re- 
lates to loans to executive officers. The 
board says the designation, “executive of- 
ficer,” includes the chairman of the board, 
president, all vice-presidents, cashier, sec- 
retary, treasurer and trust officer and every 
officer who, under authority of the board of 
directors, manages any part of the bank’s 
affairs, regardless of whether he has an 
official title, and whether he serves with 
or without salary or other compensation. 


It requires greater virtue to bear good 
fortune than bad.—La Rochefoucauld. 
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“Your Personal Bank”’ 
Whenever you send any cli- 


ents to us, you can be con- 
fident that their interests and 
yours will be thoroughly pro- 
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Real Estate and Mortgage Problems 


DE WITT HUBBELL 
Executive Vice-President, The Plainfield Trust Company 


HEN asked to speak on the topic 

of Mortgages and Real Estate 
Merchandising, I replied that it would 
be a case of the blind leading the blind 
because I needed as much assistance 
along these lines as anyone else. 

I make no distinction between mort- 
gages and real estate held in the trust 
department against those in the bank’s 
own portfolio for the methed of handling 
should be the same. * * * 

A brief extract from a report dated 
December, 1934, of the State Mutual 
Life Assurance Company of Worcester, 
Mass., states: “The records show that in 
the depression of the seventies and also 
in the depression of the nineties the per- 
centage of the amount of foreclosed real 
estate held by the life companies and 
other institutions was higher than it is 
today and yet there was ultimately no 
substantial loss.” That is a pretty strong 
statement, but I understand it has also 
been so reported by other life companies. 

Prior to the depression, banks made 
loans on the basis of 50 per cent. of their 
appraised values of the property, title 
companies went to 60 per cent., but they 
did not go higher than 60 per cent. be- 
cause they wanted all of their mortgage 
loans to be legitimate investments for 
trust funds; building loans, because of 
the monthly amortization feature, went 
even higher, to 70 per cent. 

Now let us consider what we have to- 
day. Here and there is a bank that is 
willing to pick up a few choice mort- 
gages. Here and there a trust needs a 
mortgage for investment. Some of the 
building and loans are again making 
moderate loans, but the amount available 
is but a drop in the bucket compared to 
the past, and what we have left, outside 


589 


of the insurance companies, is the Fed- 
eral Housing Administration program. 
I do not wish to criticize the Federal 
Housing Administration program. * * * 
So far, in the mortgage loans the aver- 
age application which we have received 
has been far too large an amount in pro- 
portion to the value of the property. We 
have made a few of these mortgage loans 
and have some working out at the pres- 
ent time, and are hoping that, as was our 
experience under Title I, the mortgage 
applications in the future may be on a 
better basis. It is my understanding of 
the law that we are permitted to take 
into our trust department a Federal 
Housing Act mortgage no matter what 
the relationship of the mortgage to the 
appraisal, and the idea of taking as a 
trust investment a mortgage on an 80 
per cent. basis does give me a bit of a 
shiver. 

Frequently the criticism is made that 
the difficulty with mortgages in the past 
has been the lack of amortizations. That 
is only partially true. Plenty of legiti- 
mate building and loan mortgages have 
gone sour, and in my own office we tried 
ten years ago to get all our mortgages 
on an amortized basis, but when the de- 
pression came along these amortization 
payments dried up like the morning dew 
under a summer sun. But we can get 
them back. In our company, during the 
past couple of years, I made a card index 
of all mortgage loans, and then sent for 
the owners of the property, insisting on 
a personal interview. * * * It is obvious 
that when you request a reduction in the 
mortgage your customer will come back 
with 2 request for a reduction in the 
rate. In rate reductions we have treated 
each case on its own merits. In general 
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we have said that nothing would please 
us better than to reduce the rates on all 
our good mortgages, but we simply could 
not afford it. One might make a conces- 
sion to keep a sick loan alive but rate 
reductions should be predicated on ap- 
propriate reductions of principal. In the 
last eighteen months we have reduced 
our mortgage loans by $500,000, not 
counting H.O.L.C. transactions, and 
what is more important I do not think 
the bank has lost a friend. 

I told a real estate operator “We have 
two or three houses for rent or sale, and 
can’t seem to move them. I am satisfied 
with the correctness of our values but 
something is the matter with our mer- 
chandising.” His reply was “Your real 
estate department is too busy with prob- 
lems of management to properly work 
out selling campaigns.” 

We must use the law of averages in 
showing our real estate. I asked one of 
my junior officers who has been working 
on this matter to call on a bright young 
woman who is in the real estate business 
in Plainfield, telling him one particular 
house was listed with her but that noth- 
ing had happened. We must do some- 
thing to put our listings on the 
[broker’s] active list and get him to 
work on it. Show him the property on 
the argument that he hasn’t seen it since 
we altered it. This works well. * * * 

A real estate man had another selling 
angle: “If you have a house on your 
books which is rented until, say, some 
time next year, give me the information. 
I will go to your tenant and say ‘I hap- 
pen to know the bank owns your house 
and that your lease expires next year. Of 
course, I can’t speak for the bank but I 
see the tendency of rents. They are rap- 
idly rising and I should be very much 
surprised if when your lease expires you 
do not have to pay a substantial increase 
in rent. Now is the psychological mo- 
ment. Don’t you want to empower me to 
see what sort of a deal I can make for 
you to buy the house.’ ” 

We are interested in an apartment 
house. Small apartments rent quickly but 
we have several larger ones which 
haven’t gone, so we started to fix up that 
building — painted the outside, put a 
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brick terrace in the court, painted up the 
lobbies, fixed up the vacant apartments, 
put metal sinks in the kitchens, new 
electric light fixtures replacing the old 
ones which hung down from the ceiling 
like old rusty canes, had the ladies pick 
out new wall paper, and still it didn’t go. 
So I went to one of my directors and 
said I felt we should spend more money 
on that apartment house but I was 
afraid some of the board might protest 
and I wanted his backing. His reply was 
“There is nothing so economically un- 
sound as a weak holder of real estate.” 
If the building has absolutely no possi- 
bilities you might better tear it down 
and save the taxes, at least, but if you 
have the vision to see something in it 
and fix it up, if you pour enough money 
into it, you can bring it into bearing. 
We received our authority and built two 
penthouses on the roof, there being none 
in Plainfield, the rent of which would 
carry the cost of their construction and 
installation of an elevator. An architect 
drew plans for us and we took these 
home to the ladies and told them to tear 
them to pieces and put them together 
right. Those apartments are now nearing 
completion, and we have great hopes for 
their success. In one corner of the build- 
ing we had two six-room apartments 
which had been vacant for two years. 
We altered them into two threes and a 
four and, literally, rented those apart- 
ments before the paint was dry and are 
now receiving from that section of the 
building $180 a month where we haven’t 
had a cent for two years. 

There is one difference between real 
estate held in trusts and that in our own 
portfolio and that is a question of the 
amount of money available for expendi- 
ture. In most trusts you have cash or 
something you can turn into cash. In 
certain cases it may be possible to go to 
the court and get permission to mort- 
gage to raise funds for remodeling or 
you may be able to go to the donor of the 
trust for help or perhaps a strong bene- 
ficiary may assist or you may be in one 
of those cases where your hands are ab- 
solutely tied, and then it is just too bad. 

There are two things in this real es- 
tate picture that have always been a sur- 
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prise to me. One is that there isn’t one 
person out of twenty-five who has the 
ability to visualize an old property prop- 
erly fixed up. * * * That is the reason 
why all properties must be fixed up be- 
fore they can be marketed. The second 
thing that surprises me is the universal 
lack of good taste. You employ an archi- 
tect and he should have good taste but 
often hasn’t. You employ ordinary con- 
tractors or builders; they are not sup- 
posed to have good taste and haven’t, but 
if you want to get the most out of your 
properties you have to fix them up with 
taste and that is where the women enter 
the picture. You should search through 
your official families and try to find a 
woman with a flair for this type of thing 


and get her to help you. You remember 
the old story of the man who came out 
of his house in the morning and shouted 
angrily at his gardener “Who told you 
to plant petunias in that bed?” and the 
gardener said “Your wife did.”—“Hum, 
pretty, aren’t they?” Who is it that buys 
the houses, who is it that rents the 
apartments? If you don’t fix up your 
properties to suit women’s needs you are 
finished before you start. 

I am bullish on real estate and so must 
you all be unless you think the United 
States is going into the discard. Fix up 
your properties and get all the income 
you can until the rising tide of future 
prosperity lifts them off the beach. 


Practical Suggestions From Trust Examiner’s Viewpoint 


ROBERT A. WILSON 
Trust Examiner, Federal Reserve Bank of Philadelphia 


A separate trust department under 
the management of a designated officer, 
or officers, should be established regard- 
less of the volume of business being han- 
dled. The qualifications and functions of 
the officers should rightfully be deter- 
mined by the board of directors, or by 
the president under the direction of the 
board of directors. Competent manage- 
ment requires the active functioning of 
a trust committee, and the personnel of 
the committee should be chosen by the 
president or directors of the institution. 
This committee is usually composed of 
certain directors and executive officers 
* * * responsible only to the board of 
directors, and should approve all im- 
portant trust activities and particularly 
all policies to be employed in the opera- 
tion of the trust department. 


Investment Policies 


In small institutions the volume and 
nature of trust business may not war- 
rant the formation of a separate trust 
committee and, in such instances, the 
board of directors should exercise super- 
vision over trust department activities. 


* * * Too often in the past, diversifica- 
tion has been ignored except in those 
cases where provisions in the trust in- 
strument placed limitations on types and 
amounts of investments. I believe every 
fiduciary should have a proper apprecia- 
tion of its duty to diversify investments 
as to type, amount and geographical dis- 
tribution within each individual account. 
* & & 

The substantial sums of cash which 
have been advanced by commercial de- 
partments to trust estates since 1930 
for the purpose of paying foreclosure 
costs, taxes and real estate repairs would 
indicate that investments in the average 
trust account did not enjoy an adequate 
ratio of liquidity. Many times our ex- 
aminers find trust funds invested entire- 
ly in a mortgage or mortgages despite 
the fact that the provisions of the in- 
strument governing the trust provide for 
advancement of principal cash at stated 
intervals. It is interesting to note that 
one outstanding trust institution in our 
district is endeavoring to maintain a 
twenty per cent degree of liquidity in all 
trust accounts. 
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Equally important is the investment 
policy which provides for the considera- 
tion of income requirements of bene- 
ficiaries, discretionary distributions of 
principal, life of the trust, tax require- 
ments and other needs and conditions 
surrounding each trust account. 

The question of inflation and what to 
do about it has been paramount in the 
minds of many trust executives during 
recent months. In some instances, invest- 
ment programs have been revised in an 
attempt to partially protect trust ac- 
counts against the effects of anticipated 
inflation by means of the purchase of 
speculative securities. I, for one, am not 
willing to advocate a departure from the 
sound investment principles of the past. 
I believe it to be a fundamental principle 
that a trustee has no right to speculate 
or entertain hope of achieving profits 
through the assumption of undue risks. 


(Editor’s Note: It is difficult to conceive of purchase 
of equities by a fiduciary from “‘speculative’’ motives. 
Such investment could only be justified for the purpose 
of providing diversity and further protection of the 
trust estate from financial vicissitudes.) 


It is not unusual to find wills which 
provide for the investment of a portion 
of the principal in common stocks and it 
may be desirable in certain accounts, par- 
ticularly large ones, to invest a conserva- 
tive proportion of the principal in sound 
preferred and common stocks. However, 
the statement has been recently made, 
and correctly so in my opinion, that, “In- 
vesting in common stocks requires con- 
stant and expert supervision, and to 
adopt any such program without being 
properly equipped is to invite disaster.” 
* & & 

If the purposes of the trust would be 
defeated by following the requirements 
of the instrument, the institution should 
seek the aid of the proper court to pro- 
tect itself for such departure. Unless the 
trust instrument expressly relieves the 
fiduciary from the rule, the institution 
should invest trust funds in securities 
authorized by law. Trust investment 
statutes should be looked upon in the 
light of guidance and not merely as a 
cloak of protection. * * * 

Investments should be made only from 
a list of securities approved by the trust 
committee or board of directors. Nation- 
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al banks doing a fiduciary business are 
subject to the provisions contained in 
Regulation F of the Board of Governors 
of the Federal Reserve System. * * * 
This provision [Section IX] might well 
be adopted by all corporate fiduciaries as 
part of a sound investment policy. 


Self-dealing Definitions 


Trust authorities, in general, agree 
that trust investments should not include 
any loans to directors, officers or em- 
ployees of the trust institution. * * * 
Even if permitted by statute, the insti- 
tution may be subject to the criticism of 
self-interest if such loans are made and 
we find that many trust institutions in 
Pennsylvania are refusing to sanction 
such loans even though the Pennsylvania 
Banking Code permits loans of this type 
to be made under certain stipulated con- 
ditions. Our examiners prepare a sched- 
ule of such loans showing the original 
and present amount of the loan, value of 
collateral or security, interest status and 
the progress of liquidation. It is to be 
hoped that eventually these loans will be 
removed from trust investment port- 
folios. 

It is likewise considered advisable to 
limit investments in securities of con- 
cerns in which officers, directors and em- 
ployees are interested to large nationally 
known corporations with which the direc- 
tor or officer is associated in a more or 
less minor capacity, or in such manner 
whereby he does not actually control or 
materially influence the control thereof. 
Strict adherence to a conservative policy 
pertaining to investments of this type 
may protect the institution against un- 
due criticism and possible liability. * * * 

A recent Orphans Court decision in 
Pennsylvania, if sustained, will have far- 
reaching consequences. In this particular 
case, a corporate fiduciary was acting as 
corporate trustee for bondholders under 
the terms of a mortgage indenture. Un- 
der the provisions of the mortgage, in 
the event of foreclosure, the corporate 
trustee was to receive a fee of 1% in 
preference to the bondholders. * * * Sev- 
eral bonds of this issue had been placed 
in a trust under a will. An account was 
filed because exceptions were taken by 
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both the life-tenant and co-trustee who 
objected to certain investments, includ- 
ing the bonds just mentioned, because 
they were made, it was alleged, without 
the knowledge or authorization of the 
co-trustee. After dealing with the ques- 
tion of making investments without the 
approval of co-trustees, the Court’s opin- 
ion cited the above-mentioned bonds and 
the provisions of the indenture which 
allowed the trustee a fee, in the event of 
foreclosure to be first paid and deducted 
from the proceeds arising from the sale 
of the mortgaged premises. Then fol- 
lowed the important conclusion that, “A 
trustee should have no interest in a 
security in which it invests the funds of 
the trust estate, and especially should 
not be in a position to obtain a benefit 
ahead of the cestui que trust, and such 
fact is sufficient ground for surcharge, 
and supports the direction that the trus- 
tee substitute cash for these particular 
investments.” * * * 

The suggestion is made that mortgages 
or other investments purchased by the 
commercial department, for trust invest- 
ment purposes, be earmarked as such at 
the time of purchase and absorbed in the 
trust department within a reasonable 
specified time. In certain states, as in 
Pennsylvania, such procedure is now a 
statutory requirement. 

It is further suggested that when a 
mortgage or other security, held in a 
particular trust account is to be sold to 
another trust, such sale and purchase 
should only be made on the basis of the 
appraised value of the security and non- 
existence of any default at the time of 
sale. 

* * * T seriously question the right of 
a fiduciary under ordinary circumstances 
to invest trust funds in its own stock. 
Such stock when received in a decedent’s 
estate should normally be disposed of 
without unreasonable delay. However, 
many corporate fiduciaries are reluctant 
to sell such holdings and it would appear 
to be advisable in such cases to obtain 
proper authorization from all interested 
parties for the retention of such stock. 
Many trust institutions have established 
policies which prohibit the purchase of 
their own stock for trust investment pur- 
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poses unless such purchases are made at 
the request of, and with proper waivers 
of all parties in interest. 


Investment Supervision 


A most important function of the trust 
committee is to provide for the author- 
ization or approval of all purchases and 
sales of trust investments and other mat- 
ters of importance. I know of certain 
institutions which have amended their 
by-laws so as to provide for such action 
by the trust committee. The responsi- 
bility for investing trust funds is so 
great that it should not be centered in 
any individual whether officer or em- 
ployee. In the event that this re- 
sponsibility is placed with an investment 
committee composed of capable or ex- 
perienced officers, it is suggested that 
the action of the investment committee 
subsequently be approved by the trust 
committee. * * * Particular stress is 
placed by the examiner upon the need of 
reviewing non-legal investments which 
have been retained in the absence of 
specified authority to do so. 

Frequently in taking charge of an 
estate, the fiduciary comes into posses- 
sion of securities which the will or trust 
instrument does not authorize to be re- 
tained or held as investments for the 
estate. Normally, such securities should 
be sold immediately. In the past few 
years, however, the conditions for the 
sale of such securities have often been 
unfavorable and to avoid sacrificing these 
securities at depressed prices, trustees 
have held such securities until conditions 
for their sale are more satisfactory. 
There are instances where such securi- 
ties have been held too long and the 
trustee has been criticized and perhaps 
surcharged. It would appear that neglect 
and inattention is the unforgivable sin 
in the eyes of the law and retention of 
non-legal investments in the absence of 
specified authority to do so, must repre- 
sent the honest exercise of normally good 
judgment based on actual consideration 
of existing conditions. A statute or in- 
strument permitting retention, if blindly 
followed; will not relieve the bank from 
liability where discretion and good judg- 
ment require assets be disposed of. 
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The appropriate rule of law is well 
established in Taylors’ Estate, 277 Pa., 
518-26:—“That where a Testamentary 
Trustee receives stocks and bonds of 
private corporations held by a Testator 
in his lifetime, and no discretionary 
power is given by the will to invest in 
non-legal securities, the Trustee has no 
power to continue such investments be- 
yond a reasonable time for conversion 
and investment in legal securities, unless 
he shows that his retention of the non- 
legal securities represents not a mere 
lack of attention, but the honest exercise 
of normally good judgment, based on 
actual consideration of existing condi- 
tions. . . . The care demanded of a 
trustee in deciding as to the time for 
conversion is the exercise of ordinarily 
good business judgment or foresight.” 
e & & 

One outstanding weakness in the super- 
vision of investments in many trust in- 
stitutions is the failure to include the 
holdings of the trust company’s own cap- 
ital stock in the periodical review of 
investments. * * * Such holdings should 
be reviewed individually and most par- 
ticularly on as neutral and equitable a 
basis as possible. 

Investment supervision, as well as gen- 
eral administration, requires the usage 
of an abstract card or docket sheet which 
contains a summary of the provisions in 
the trust instrument, chronological his- 
tory of the trust and other pertinent in- 
formation. These records must be care- 
fully prepared and currently maintained 
for they are as important to the trust 
administrator as a master blueprint to 
the construction engineer. 

I have found during the past year, 
that many small trust institutions have 
subscribed to recognized investment 
services or seek the advice of competent 
investment counselors, in order to meet 
the responsibilities of investment super- 
vision. 


Co-Fiduciary Responsibility and Guarantees 


Rigid supervision should surround all 
co-fiduciary accounts. I question whether 
any trust institution would act in a co- 
fiduciary capacity unless all assets were 
in its possession or under joint custody 








and the accounting and management 
under its direction. There are instances 
wherein a testator has directed that the 
accounting be carried on by certain 
named individuals. Usually, these indi- 
viduals were employees of the deceased 
and, in all such cases, it should be the 
practice of the trust company to counter- 
sign all checks and make periodical audits 
of the accounts. Careful recognition must 
be given the rule that, “One co-fiduciary 
should take no important step in admin- 
istering an account without the written 
approval of the other co-fiduciary, par- 
ticularly so in the case of investments.” 
Many times I have seen correspondence 
advising the individual co-trustee that 
certain investments had been made and 
hope was expressed that such invest- 
ments would meet with the approval of 
the co-trustee. Silence does not neces- 
sarily constitute acquiescence. If there is 
no provision in the will or trust instru- 
ment to indicate that the trustees might 
act separately, it follows necessarily that 
investments must be made as a result of 
the co-judgment and joint discretion of 
the trustees. In matters of discretion, 
co-trustees cannot act separately (Kleins 
Estate, 26 Berks 189). When differences 
of opinion arise, a court of proper juris- 
diction should be petitioned and all in- 
terested parties given proper legal notice. 
Silence of the corporate fiduciary, when 
the co-fiduciary acts wrongfully, may 
result in holding the corporate fiduciary 
liable for the loss, if any is incurred. 
* & & 

Trust executives should avoid the giv- 
ing of any guarantees or assurances of 
any nature in connection with trust 
activities. In some states the making of 
guarantees is prohibited and supervisory 
authorities oppose guarantees of any 
nature in connection with trust depart- 
ment activities. Our experience in the 
Third Federal Reserve District has been 
confined chiefly to the guarantee of par- 
ticipations in mortgage pools or mort- 
gage investments and we are of the 
opinion that such guarantees, whether as 
to principal or interest, are both unwise 
and unsound. In the course of our ex- 
aminations, we have found trust insti- 
tutions which have sold guaranteed mort- 
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gage participations in amounts which 
exceed the total resources of the com- 
mercial department. It is possible in such 
cases that a small percentage of losses 
resulting from these guarantees, along 
with other losses and depreciation, may 
very easily impair or eliminate the cap- 
ital of such institutions. It is to be hoped 
that, in states where this practice is per- 
mitted, the laws will be so revised in the 
near future as to prohibit activities of 
this kind. * * * 

Liabilities usually arise in one or more 
of the following ways: (1) Failure to 
follow closely all terms of the trust in- 
strument, thereby resulting in a breach 
of trust, unreasonable use of discretion 
or neglect, (2) self-dealing, (3) purchase 
of non-legal investments or improper re- 
tention of such non-legal securities, (4) 
definite guarantees and assurances, (5) 
co-mingling of assets, (6) taking of im- 
portant action without consent or ap- 
proval of a co-fiduciary, (7) failure to 
promptly invest large cash balances, (8) 
failure to follow terms of court orders, 
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(9) loaning trust funds to officers, direc- 
tors and employees, (10) by taking side 
seenta. © * * 

The use of agreements containing un- 
warranted provisions exempting the trust 
institution from responsibility is to be 
disdained. The appointment as a fiduciary 
embraces definite responsibilities which 
must be both recognized and assumed. 


Conservation and Recovery of Values 


I believe that trust committees will 
soon be faced with a problem that may 
have a speculative background, if con- 
tinued improvement is registered in the 
real estate market. During recent years, 
many trust estates have suffered sizable 
shrinkages in principal due to forced 
liquidation of assets at depressed prices, 
business failures and other depression 
happenings. In such instances, where 
equities are held, some restoration of 
principal may be witnessed; but, in the 
majority of accounts, bonds and mort- 
gages are the chief assets held. Many of 
these mortgage holdings have been re- 
duced to real estate and these realty 
holdings may well represent an oppor- 
tunity to replace a portion of lost princi- 
pal. The question then arises as to 
whether the trustee shall liquidate real 
estate holdings at a price which is suf- 
ficient to cover carrying values, or con- 
tinue to hold with the hope of realizing 
a substantial profit. I believe we all agree 
that the fundamental duty of a fiduciary 
is to conserve and not increase the assets 
of an estate. However, conservation 
should not necessarily prohibit the right 
to enjoy recoveries. Undoubtedly, there 
will be many real estate holdings, show- 
ing satisfactory net income returns, 
which can be held for a reasonable period 
of time beyond the period when such real 
estate could have been converted without 
a loss. I believe that real property, which 
produces little or no net income, should 
be converted as promptly as possible into 
sound income-producing investments. * ** 


Adequate Fees 


It is most important that trust com- 
mittees adopt a general policy regarding 
new business. There are instances in 
which the trust institution has deemed 
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it advisable to accept unprofitable busi- 
ness, but the general policy should pro- 
vide for the acceptance of trust accounts 
on the basis of receiving adequate fees. 
Within the recent past, many trust com- 
panies have competed for business on the 
basis of inadequate fees, and the prac- 
tice was so prevalent several years ago 
that persons contemplating the creating 
of a trust would actually approach sev- 
eral corporate fiduciaries for the purpose 
of placing their business at the lowest 
handling cost. The natural and inevitable 
result of this practice was either insuf- 
ficient service and inadequate adminis- 
tration for benefieiaries, or unprofitable 
operation for the trust department. * * * 
Every trust institution should attempt 
an allocation of operating costs to the 
trust department, in order that the ap- 
proximate cost of handling as well as 
obtaining trust business may be deter- 
mined. The time for profitable operation 
of trust departments is certainly at hand 
and fees must be commensurate with the 
cost of proper administration and the re- 
sponsibilities assumed. * * * 

There is no place in this field for man- 
agements which are unwilling or unable 
to ignore selfish interests in the admin- 
istration of the property and duties en- 
trusted to them. A trust officer’s desire 
to make a reasonable profit for his insti- 
tution may conflict with his duty to 
administer the trust in his care with the 
least possible expense. When forced to 
choose between loyalty to the trust and 
its beneficiaries, or to his institution, he 
cannot and must not permit the trust to 
suffer. 

I do not view the future of trust in- 
stitutions with apprehension. I refuse to 
subscribe to the belief that the future 
trend of corporate fiduciary business is 
downward. Neither am I alarmed that 
other economic services will make serious 
inroads on corporate fiduciary activities. 
Let us profit, however, by our experi- 
ences of the past and definitely adhere 
to the Golden Rule of trusts, as exempli- 
fied by the well known Statement of 
Trust Principles. 


Defer 


delays have 
dangerous ends. — Shakespeare 


no time, 





Making Friends for the Corporate Fiduciary 


Outline of Conservative Administrative Policies 


From Address by C. W. FENNINGER 
Vice-President, Provident Trust Company of Philadelphia 


T is important for us in the-trust de- 

partment to realize that there are 
certain contingent liabilities that cannot 
be ignored involved in the operation of 
the fiduciary business; and which, if 
they become actual liabilities, affect not 
only the position of the stockholders of 
the institution, but of all creditors in- 
cluding depositors. * * * 

In 1932 President Hoover suggested, 
in his effort to readjust banking laws to 
meet the suddenly changed conditions, 
among others, two things: first, the sepa- 
ration of promotion from commercial 
banking, including the complete divorce 
of affiliates; and second, the gradual 
separation of long-term lending from 
short-term lending institutions—in other 
words, the exclusion of demand and 
short-term deposits from being reloaned 
on long terms. This implied separation of 
savings banks from commercial banks. 
Whatever we may think about the merits 
of these suggestions, we are forced to 
the conclusion that the thoughts devel- 
oped in the minds of some of our legisla- 
tors looking to the possible segregation 
of fiduciary business from all commercial 
business came about as the result of a 
study of some of the same problems 
which led President Hoover to make his 
suggestions. 

It is impossible for us at this time to 
see how such a thing could be accom- 
plished, and I for one see no necessity 
for such a change provided we properly 
adjust ourselves to varying conditions 
and develop a spirit within ourselves that 
will result in a service which cannot be 
criticized by the public. The point is that 
fiduciary business has certain character- 
istics that are compatible with commer- 
cial banking, but only so long as the 
policies of the departments of the busi- 
ness do not influence or involve each oth- 
er and create liabilities which have to be 
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met by the departments not responsible 
for them. * * * 

One point should be emphasized: where 
trust departments exist there should be 
a full understanding of trust problems 
on the part of the board of directors and 
of all officers, whether trust or commer- 
cial. In other words, the management 
should be “trust-minded.” I believe much 
of the trouble in some of our institutions 
has resulted from a failure on the part 
of the management to fully comprehend 
fiduciary problems. Certainly we cannot 
hope to have good public relations under 
such conditions. 

With regard to the tax problem, it 
seems that two things might be done. 
First, develop in our advertising and in 
our conferences with people a true pic- 
ture of the tax situation. It seems to me 
that we can do a good deal to help the 
public to a more intelligent understand- 
ing of taxes—their need and their use. 
Second, and more important, however, is 
the need for helping to meet taxes by 
intelligent estate planning, and this is 
where we should place our emphasis. A 
customer will be much more grateful to 
us and much happier if we can show him 
his tax difficulties and how to meet them, 
than if we denounce taxes and suggest 
methods of evasion. 

Of all our public relations problems, 
there is none more troublesome or diffi- 
cult than that of investment. I believe 
there are several reasons. 

1. A great many people question the 
theory that trust institutions have su- 
perior investment judgment. 

2. The question of trust institutions 
purchasing securities from themselves 
and unloading undesirable investments 
on trust estates is not yet settled in the 
public mind. 

3. A major section of the public mis- 
trusts the use of discretionary powers 
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by trust companies in making invest- 
ments and in encroaching on principal. 

4. A large number of individuals are 
inclined to reject trust services in favor 
of those offered by insurance companies 
because of the greater diversification 
of investments and the guarantee of in- 
come and principal by the latter. 

The question of establishing a clearer 
understanding of these points in the 
mind of the public is somewhat difficult. 
The first and the third—doubt as to the 
superior judgment of trust institutions, 
and doubt as to the proper use of dis- 
cretionary powers—would appear to be 
answerable only by continuous and stud- 
ied efforts to apply to the questions in- 
volved in these two objections the high- 
est character of judgment. In my opin- 
ion this can best be done by the employ- 
ment of a staff of men who will devote 
their time exclusively to the study of in- 
vestments, both from the standpoint of 
the individual estate and from the stand- 
point of the securities themselves. This 
is an expensive process and may work 
a severe hardship on those institutions 
that do not have large trust departments. 
Where there is not a sufficient volume of 
trust funds to sustain such a staff, some 
other plan should be found of obtaining 
the kind of investment service needed. 
It is impossible by advertising to prove 
to people the worth of the investment 
judgment used in any given company. It 
is only through actual demonstration of 
the results of management that we can 
hope to eliminate these points of criti- 
cism. 

The second question has been answered 
to a great extent. None of the careful 
companies buys or sells investments from 
or to its trust accounts. There is, how- 
ever, a lingering doubt in the minds of 
a great number of people as to whether 
or not the companies live up to this prin- 
ciple. It is one subject that lends itself 
to advertising, and every opportunity 
should be used to clear up this doubt. 

The fourth reason is one which, in 
my opinion, calls for the most careful 
study. There is no doubt that the insur- 
ance companies optional methods of set- 
tlement, many of which create a fiduciary 
relationship between the insurance com- 
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pany and the beneficiaries, have affected 
our insurance trust business. This is 
partly our own fault, because we did 
not always realize that while the flexi- 
bility of the insurance trust was a great 
factor in the satisfactory use of insur- 
ance money, it was less important than 
stability of income and principal. Peo- 
ple forget that for many years there 
were no losses in trust estates, and they 
overlook the fact that in the form of 
reduced dividends on policies and re- 
duced interest rates they are indirectly 
paying for the same changes in invest- 
ment conditions surrounding insurance 
companies as in the case of trust estates. 
It is our problem, however, both to dem- 
onstrate anew the value of the insurance 
trust and to arrange our investment poli- 
cies so that there will be no recurrence 
of these difficulties. I venture to sug- 
gest to you that the Common Fund be 
studied and its possibilities explored with 
the thought that through its use a 
method may be found to combine the 
flexibility of the insurance trust with 
the stability of mass investment. 

Our relations with the Bar should be 
fostered by conscientious observance of 
the Statement of Principles of Trust In- 
stitutions. On the other hand, members 
of the Bar are reaching a better conclu- 
sion as to the claims of trust companies 
for intelligent drafting of papers inci- 
dent to the trust business. It is inter- 
esting to note in this connection that 
great emphasis is being put by the Bar 
committees on the unauthorized practice 
of the law, on the fact that the definition 
of the practice of law is a matter for the 
courts and not for the legislature to de- 
termine. 

The question of the new plans for the 
examination of trust departments by the 
Federal Reserve Board is an important 
one. There is an opportunity created for 
us to obtain through these examinations 
a lot of help in clearing up policies and 
in improving service. The examiners will 
before long have accumulated a great 
amount of valuable information which 
they will gladly put at the disposal of the 
various companies, and we should take 
advantage of this. One of the best things 
from our standpoint perhaps is that 
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gradually public confidence will be in- 
creased as a result of public knowledge 
that governmental examination of trust 
departments is thorough. * * * 

Some of the points already suggested 
by the Trust Division Committee on Pub- 
lic Relations are: 

1. Develop greater activity on the part 
of trust associations in studying public 
relations problems. 

2. Stand consistently and definitely for 
the maintenance of high standards of 
trust service in your locality. 

3. Adhere to the Statement of Prin- 
ciples of Trust Institutions. Bear in mind 
its requirements as to uniform fees. 

4. Work for the education of both 
banking and trust personnel in methods 
of meeting customers and potential cus- 
tomers. 

5. Cultivate and preserve cordial rela- 
tions with members of the Bar and with 
life underwriters. Help them solve their 
problems, and above all do not encroach 
on their proper fields. 

6. In advertising, convey a real mes- 
sage to prospective clients. See that the 
copy is good, well written, and artistical- 
ly displayed. * * * 
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Activities of the New Jersey Lawyers and Bankers 
Conference Committee 


From Report by L. STANLEY FORD, Counsellor at Law, Hackensack 


NOTHER year has become history 
without a single formal complaint 
coming before this Committee for action. 
No lawyer has made a formal complaint 
against any bank, and no bank has seen 
fit to make a formal complaint against 
any lawyer. This proves, in my mind, the 
value of the Statement of Principles. *** 
It is needless to repeat the history of 
the Bill governing the unauthorized prac- 
tice of the law, which was introduced last 
year. The unfortunate result of the intro- 
duction of that Act was that it again 
opened the argument between the bank- 
ers and the lawyers over their respective 
rights. Apparently no banker was willing 
to believe the lawyers when they said 
that that Bill was not intended for use 


against the banks. The lawyers are, and 
have been, satisfied with the Statement 
of Principles. 

Realizing, however, that some Bill, 
looking toward the prosecution of those 
who practiced law without a license, 
would again be introduced, your Commit- 
tee thought that it would be possible to 
prepare an Act which could be approved 
by this Committee, and by the New Jer- 
sey State Bar Association, the Confer- 
ence of County Bar Associations, and the 
New Jersey Bankers Association. * * * 

A conference was held on October 3rd, 
attended by many leaders in both pro- 
fessions. * * * At this meeting the chair- 
man of the Committee on Unauthorized 
Practice of the Law of the New Jersey 
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State Bar Association gave the lawyers’ 
views and again pointed out that if the 
profession is to be protected and pre- 
served against all manner of encroach- 
ment some legislation will have to be 
passed. He reaffirmed the stand of the 
organized Bar in the State, stating that 
it is satisfied entirely with the Statement 
of Principles and is not looking toward 
the passage of any legislation which will 
in any way negative or nullify that 
agreement. Your able counsel, J. Fisher 
Anderson, expressed the bankers’ view- 
point. As I recall, the substance of his 
remarks was that if legislation could be 
devised which would permit banks to do 
those things they are permitted to do 
under the Statement of Principles and 
prohibit them from doing that which 
they are prohibited from doing under 
that Statement, your Association would, 
in his opinion, withdraw its opposition 
to such legislation. * * * 

A sub-committee was appointed, * * * 
drafting a proposed bill and a proposed 
amendment to the Statement of Prin- 
ciples which was to have been approved 
by the three associations which are par- 
ties thereto. This bill and the proposed 
amendment to the Statement of Prin- 
ciples was approved by the full Confer- 
ence Committee at a meeting held for 
that purpose. Unfortunately our plan was 


TRUST COMPANIES 


not approved by the New Jersey State 
Bar Association nor this Associa- 
tion. 

Your main objection to any legislation 
thus far proposed has been that it con- 
tained no definition of the “practice of 
law.” For this stand I cannot blame you. 
Unfortunately the courts in this country 
have repeatedly held that they alone had 
the inherent right to define the practice 
of law. In fact, just recently, the legisla- 
ture of the State of Massachusetts passed 
an act in which it undertook to define 
the practice of law, and that act was 
promptly declared unconstitutional. It is 
the opinion of those of us who have been 
working on this problem that any act 
passed in this State which would contain 
such a definition would likewise be un- 
constitutional. 

Our Conference Committee believed 
that we had solved the problem. I still 
believe that our solution was sound. Our 
failure was in the fact that we were sim- 
ply bankers and lawyers trying to do a 
job, and not salesmen. We were unable 
to sell our plan to our constituents. Why? 
I am convinced that it was not because of 
any weakness in the plan, but only be- 
cause there are still those bankers and 
lawyers in our midst who believe that 
they are about to be taken advantage of 
by the others. * * * 


Highlights of Revenue Act of 1935 Affecting Corporate 
Fiduciaries 


GEORGE MAURICE MORRIS 
of Washington, D. C. 


* % % HE necessity for greater 


liberality in the date for 
valuation of estate assets taxed by the 
Federal laws was sometimes tragically 
indicated in the aftermath of the eco- 
nomic depression which began in 1929. 
Persons dying from early 1928 until as 
late as 1930, left substantial values in 
their estates if those values were taken 
at the moment of death. By the time ad- 
ministration of the estates was complete 
and the executors or administrators 
were ready to pay the estate taxes, how- 


ever, the shrinkage in values was so 
great that frequently the estate taxes 
were actually confiscatory of the entire 
estate. 

The change was probably actuated by 
the theory that the government’s death 
levy upon an estate arises from the share 
which the government earns therein 
through the privilege and protection the 
government affords the decedent in ac- 
quiring his wealth and in passing it on 
to others at his death. Logically this 
should be a pro rata share and not an 
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absolute one. Therefore, when the values, 
at death, of estate assets have materially 
declined by the time payment is due and 
feasible it is only fair that the govern- 
ment shall share, pro rata, in any de- 
cline in value. For the time, at least, the 
constitutional question involved in 
whether the government shall have a 
share in any increase in value of estate 
assets after death and before payment 
of the tax, has been avoided by the form 
of the statute. A prophecy is ventured, 
however, that such a question will even- 
tually be raised by the prescription of 
some later statute. 


Power of Election in Valuation Date 


The principle embodied in the 1935 
Act is that the executor of an estate 
may elect to have the assets valued at 
the market prices prevailing one year 
after the date of death instead of those 
prevailing at that date. Exception is 
made, of course, for the valuation of as- 
sets disposed of prior to the end of the 
one year period. These are valued at the 
time of their disposition. Also any in- 
terest or estate which is affected by mere 
lapse of time shall be included at its 
value at the date of death with adjust- 
ment for any difference in such value as 
of the later date, not due to mere lapse 
of time. Deductions for losses through 
casualties, etc., will not be allowed if the 
later valuation of property covers them. 
Difficulties in all these adjustments in in- 
dividual cases are to be expected, but 
any annoyance caused by these should 
be more than offset by the recognition of 
the equitable principle permitting a 
valuation much closer to the time when 
actual payment of the tax will normally 
begin. Under the 1935 Act, of course, 
payment is not due until fifteen months 
after death. This means, therefore, that 
the executor or administrator may value 
the assets three months before he is 
ready to pay a tax thereon. Such a proc- 
ess assures the pro rata participation of 
the government in the worth of assets 
which are not given the fictitious values, 
in terms of cash available for payment, 
which frequently resulted under the 
Revenue Acts prior to 1935. 

The incorporation of this principle in 
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the law is a splendid endorsement of the 
value of having an agency such as the 
staff of the Congressional Joint Com- 
mittee making a careful study of policies 
long before actual consideration of a par- 
ticular taxing statute is begun by the 
Congress. This utility is especially em- 
phasized when it emerges in such a pro- 
vision of a revenue law which appears 
to have had the amazingly small legisla- 
tive consideration given to the Revenue 
Act of 1935. * * * 


Danger of Federal Inheritance Tax 


While the finances of the Federal Gov- 
ernment led no one to suppose that the 
movement to secure a withdrawal of the 
Federal Government from the succession 
tax field would gain the headway that 
movement had evidenced in the consid- 
eration of the 1926 Act, few tax men 
were prepared for the proposal that the 
Federal legislature would go even fur- 
ther into the state areas of revenue by 
clamping an inheritance tax onto an es- 
tate tax. Fortunately, however, the ad- 
ministrative difficulties in the bill which 
passed the House were so obvious, and 
so many applications prescribed so ap- 
parently lacked a consideration of their 
consequences, that it was not impossible 
to defeat, in the Senate, the measure 
proposed. The principal public demon- 
strations of the illy considered provisions 
of the bill came, much to his credit, from 
an experienced officer of a corporate 
fiduciary, even though he did not for- 
mally appear in that capacity. * * * 

It seems likely, however, that the de- 
feat of the measure lay in the defects of 
its details rather than in opposition to 
the principle involved. The President has 
been reported to be unconvinced that the 
difficulties encountered are insurmount- 
able, and it seems probable that unless 
studies said now to be under way show 
the impossibility of adjustment, the pro- 
posal for a Federal inheritance tax, or 
its approximate equivalent, is almost cer- 
tain to be renewed. State officers charged 
with the raising of revenues and their 
administration have a heavy stake in 
such a project and possibly will wield an 
influence which was hardly apparent in 
the consideration of the 1935 Act. The 
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fiduciary departments of banks and trust 
companies will also do well to observe 
closely and, if possible, be heard to the 
end that any Federal inheritance tax 
will not only be properly integrated with 
the existing Federal estate tax, but also 
fitted in with the existing laws of the 
various states under which the estates 
of decedents are taxed. These groups 
should be alert. * * * 


Portent of Increase in Rates 


With respect to estate and gift tax 
rates, these, as was to be expected, are 
higher. Possibly the most significant fea- 
ture of the increase is the fact that the 
estate rates under the new Act are just 
double the 1934 rates for taxable estates 
up to $50,000 and that the exemption 
from the estate and gift tax has been 
reduced from $50,000 to $40,000. These 
facts are not so interesting in themselves 
as they are of a portent of what may 
come. The Chief Executive has said that 
“The transmission from generation to 
generation of vast fortunes by will, in- 
heritance, or gift, is not consistent with 
the ideals and sentiments of the Ameri- 
can people.” The significance of this 
statement, which has probably found ac- 
ceptance by the majority of those persons 
who have heard it, is that what consti- 
tutes a “vast fortune” depends largely 
upon where one stands economically. 
Conceivably the President’s idea of a 
vast fortune is one which is counted in 
millions of dollars. Your Congressman’s 
idea may be one measured in terms of 
hundreds of thousands of dollars, while 
your cook, who has just as many votes 
as you or I, feels that a vast fortune is 
one measured in terms of thousands of 
dollars. * * * No practical limitation on 
estate, inheritance and gift tax rates has 
yet appeared. If the exemption from the 
estate tax has been reduced from $50,- 
000 to $40,000, there is no inherent rea- 
son why it may not be reduced to $4,000 
or, indeed, eliminated altogether. 

With this increase in rates and the ap- 
plication of the tax to smaller and small- 
er estates, the officers of a corporate 
fiduciary, who are resorted to for advice 
on the part of persons who have or may 
leave an estate, would seem to be con- 
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fronted with questions of cash in the es- 
tate available for taxes which have not 
heretofore concerned them. This opens 
new possibilities in the direction of ir- 
revocable trusts and, seemingly, life in- 
surance. While the rates in the 1935 Act 
may not indicate the necessity of sacri- 
ficing assets of a future estate to pay 
the federal estate taxes, an advisor must 
keep in mind the possibility and even 
probability of such increases in rates as 
may later require a quickly available 
cash fund to discharge estate and inheri- 
tance taxes without sacrifice of assets 
which have only a slow market value. In 
the last few months, in order to take ad- 
vantage of the existing exemption and 
gift tax rates before the exemption is 
lowered and the rates are increased on 
January 1, 1936, a number of persons 
have already made absolute assignments 
of life insurance policies to, among oth- 
ers, trust companies, in connection with 
an irrevocable deed of trust for the bene- 
fit of the insured’s famiiy. Future pre- 
miums on such policies where they do not 
exceed $5,000 per year for the benefit of 
any individual person, apparently may be 
paid without incurring a gift tax. Even 
a limited survey would indicate that the 
estate and gift tax rates and what they 
promise for the future, may well call for 
an attention not heretofore warranted 
on the part of corporate fiduciaries to the 
part played in a well rounded estate by 
life insurance. 

Persons concerned with the investment 
of fiduciary funds, as well as others, will 
not be unaware of the progressive rates 
which the new Revenue Act applies to 
corporation income. You recall, of course, 
that for taxable years beginning after 
December 31, 1935, corporations which 
have a taxable income up to $2,000 will 
pay a tax at the rate of 12144%. Those 
earning $2,000 to $15,000 will pay 13%; 
those earning $15,000 to $40,000 will 
pay 14%, while those making $40,000 
and more will pay 15% of their profits 
to the income tax collector. Such a 
graduation may not now be very ma- 
terial as against the flat rate under the 
present law of 1334% tax. On the other 
hand, the range between the highest and 
lowest rates proposed in the presidential 
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message, 1034% to 1634%, was worth 
taking seriously. 

Possibly the most arresting feature of 
this idea is not how far it has gone but 
how far it may go. 

Looking at these provisions casually 
it might be said that they are consonant 
with the principle that the virtue of an 
income tax is that it is levied upon the 
ability to pay. In those situations, how- 
ever, where income arises from capital 
invested, it would seem that the heavier 
tax is not really put upon the greater 
income but upon the greater capital. 
That has not heretofore been in this 
country the principle upon which the in- 
come tax rates have been determined. 
Indeed, in the days when the Federal in- 
come tax first became a material item to 
our corporate business, in the 1917, 
1918 and 1921 Acts, there was a direct 
recognition, in the collateral excess prof- 
its tax, of the relation of income to in- 
vested capital. * * * The effect of such 
taxes, as well as the greater graduations 
which may follow them in subsequent 
revenue acts, upon income available for 
bond interest and dividends, may well 
have a result in the investment policies 
of concern to even the most conservative 
managers of trust funds. 


Social Security Legislation 


Probably the highest highlight in the 
1935 Act is not generated in that statute 
at all but is a reflection from another 
source entirely. I refer to the Social 
Security Act of 1935. The revenue law 
enacted this year and even what it may 
portend for the future seems to some 
but a faintly touched canvas compared 
to the brilliant and startling picture to 
be taken from the social security legis- 
lation of the last session of Congress. 
+ & & 

Everyone who counts himself a lover 
of mankind must have his imagination 
stirred by the nobility of the objectives 
in that law. * * * What challenges you, 
in this law, however, is whether we may 
not have another of those pathetic situa- 
tions in which the wise will have to ex- 
haust themselves in repairing the mis- 
takes of the merely good. * * * 

Estimates of tax receipts under Title 
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VIII of the Social Security Act indicate 
that to cover the Federal old age bene- 
fits alone the receipts beginning with 
1937 will be $278,000,000 and, thirteen 
years later, in 1950, will be $1,877,200,- 
000 annually. The estimated tax receipts 
required under the unemployment pro- 
visions, Title IX, are declared to begin 
with $228,000,000 in 1936 and in 1950 
reach $906,000,000 annually. These are 
in addition to the $1,877,200,000 expected 
for old age benefits. State receipts on the 
unemployment funds must be paid into 
the Federal Treasury. Deposits from this 
source by 1950 have been estimated to 
reach $1,000,000,000 per annum. These 
deposits must be invested only in inter- 
est bearing obligations of the United 
States or in those guaranteed by the 
United States. In addition, there are the 
reserves required under the Federal old 
age benefit plan, which must also be in- 
vested in securities of the United States. 

Ignoring entirely the size of the in- 
vestments necessitated by the Federal 
Treasury’s receipt of the unemployment 
funds gathered by the states, it is just a 
trifle staggering to realize that an ac- 
tuarial consultant for the Committee on 
Economic Security has said that by 1980 
the old age benefit plan will have reserves 
accumulated by that year of $100,000,- 
000,000. 

In 1965, in addition to the contribu- 
tions of the employer and the employee 
to the old age reserve fund the govern- 
ment will have to begin to contribute to 
the reserve. It is estimated that this an- 
nual contribution by 1980 may reach the 
sum of $1,400,000,000, an amount which 
will have to be raised by additional taxa- 
tion. 

These figures have not been quoted 
with a view to giving a connected picture 
of what the Social Security Act may 
mean in terms of money and taxes but 
merely to call attention to the circum- 
stances that all this money has to come 
from some place and the larger part of 
that source is going to be made up of 
the same type of person who is paying 
Federal taxes today. If one is inclined 
to be discouraged over the costs of gov- 
ernment that we are enduring today, he 
might take comfort at the lightness of 
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our load compared to what our children’s 
children and those who come after them 
may endure. 

The future of corporate fiduciaries in 
this country would appear to be bound, 
inextricably, into the ‘taxing and social 
programs indicated by the Federal legis- 
lation of 1935. Not only may the invest- 
ment of funds by such fiduciaries be 
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seriously affected, but if the present 
trend continues, the size of the individ- 
ual funds they have to invest should 
change materially. In determining how 
far governmental expenditures shall go 
and in devising economically sound meas- 
ures to raise revenues therefor, few or- 
ganized groups have a greater material 
interest than yours. 


Investing and Conserving Trust Funds 


From address by ADRIAN M. MASSIE 
Vice-President, the New York Trust Company, New York 


E will divide trusts into three main 

groups. First, those trusts in which 
the trustee is restricted to the purchase 
of legal securities or to a restricted list 
of well defined securities. I do not. think 
that trusts of that type cause us a great 
deal of trouble, because the very nature 
of the required investment is such that 
we do not have very much choice in what 
we are going to buy. Such assets cannot 
in themselves be expected to appreciate 
very much in price, and you should not, 
under any circumstances, take any risk 
in making your selections from this list. 
You should pick the best, because the 
best will sell to yield within a fraction 
of as much as the borderline securities. 
You should examine the earnings of the 
bonds which you select, and preferably 
select those which give you the maximum 
earning protection. I think it is abso- 
lutely foolhardy for anybody to try to 
pick a borderline security, because dur- 
ing the period of the next depression the 
earnings of your corporation may be 
undermined and you will find that you 
have lost a lot of money which can never 
be recouped, because there isn’t anything 
you can buy to bring back that loss. 


Discretionary Investment Powers 


Discretionary trusts may be divided, 
roughly, into three groups: 


1. Those where the corporate trustee has 
sole control over the investments. 


2. Those where the corporate trustee has 
joint control with one or more other 
co-trustees. 

3. Those trusts where the corporate 
trustee must take instructions from 
donor or grantor. 


In my opinion decisions on investment 
problems should be based on a study of 
business conditions and the business 
cycle. We find, in going back through his- 
tory, that most of our major cycles in 
business have been identical in certain 
respects, and in one respect in particular, 
that is, in the sequence of events. 

We hear today that we are in a period 
of a New Deal, and see many things that 
to us, in our short business experience, 
may seem absolutely new. But I am going 
to use for illustration a chart of the 
Alexander Hamilton Institute, published 
in 1918, eleven years before the depres- 
sion. In that chart, the author gave a 
sequence of events in the average, nor- 
mal depression. I am going to use that 
same sequence to trace our present cycle 
from 1929. 

Picture the face of a clock, and the 
twelve numbers representing the hours, 
because I am going to give symbols cor- 
responding to each one of those hours, 
which will represent certain events in a 
normal business cycle. 


The Sequence of Economic Events 


Picture twelve o’clock—general pros- 
perity and boom. There you picture the 
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1928-1929 era; prosperity; great specu- 
lation; high money rates; tremendous 
activity in business. 

One o’clock is declining stock prices. 
Perhaps you may remember when that 
started. 

Two o'clock — declining commodity 
prices. You may also remember that 
commodities did not decline to any great 
extent until well after stocks had crashed. 

Three o’clock—declining real estate 
prices. As you may remember, many peo- 
ple considered real estate and mortgages 
as perfectly good collateral and invest- 
ments until perhaps the early part of 
1932, certainly until the latter part of 
1931. 

Four o’clock—general depression. That 
is the period of stagnation and fear. Do 
you recall July, 1932, and the early part 
of 1933, when nothing was good, nobody 
wanted anything but cash—no stocks, no 
bonds, no real estate, no commodities; 
everything was bad? 

Five o’clock—low money rates. Do you 
remember that accumulation of capital 
which no one dared to invest? Money 
rates came down almost to the bottom, 
almost as low as they are today. 

Six o’clock—increasing bond prices. 
Do you remember when United States 
Government 3% bonds went quickly from 
about 82 to well over 100—and you didn’t 
believe it? Then the whole market surged 
up behind it and formed one of the big- 
gest bond markets we have had in thirty- 
five years. 

Seven o’clock—increasing stock prices. 
Do you recall the upturn in stocks that 
took place, beginning shortly after the 
banks were opened in 1933, then had a 
setback in 1934, and finally started up 
again in March of 1935 to what today 
looks like a pretty good level? 

Eight o’clock—increasing commodity 
prices. Have you heard anybody recently 
say that they thought the price of living 
was going up, that the price of raw ma- 
terials was getting pretty high? That is 
what, you should ordinarily expect in a 
normal business cycle. 

Nine o’clock—increasing real estate 
prices. Have you heard any distant rum- 
blings of a building boom? Have you 
been able to sell any real estate today 
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that you couldn’t think of moving in 
1932? 

Ten o’clock—high money rates. 

Eleven o’clock—declining bond prices; 
—and twelve o’clock, the period of boom 
and prosperity, to be followed later by 
the crash. 

The sequence of events is identical 
with the so-called New Deal cycle of 
today. 

One of the first problems we have is 
this: Should long term, high grade bonds 
be sold? You must bear in mind that in 
investment work everything is in the 
future. I want to say that I don’t pre- 
tend to be making any predictions, but 
we have to make decisions. 

Going back to our chart as a basis for 
our investment philosophy—prime bonds 
should not begin to decline until eleven 
o’clock. Theoretically, it is now seven 
o’clock. We would have to go through the 
period of a continual increase in stocks, 
the beginning of a real estate boom, and 
then high money rates. 

I would say that you are relatively 
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safe in continuing to hold long term 
bonds, subject to certain political events 
that may or may not happen, until such 
time as you hear that all of your friends 
are speculating in real estate and mak- 
ing all kinds of money, that they have 
just negotiated a loan to put up a thirty- 
story building some place, and you see 
skyscrapers and houses going up all over 
the country—then you should not be in- 
terested in long term bonds. 

I don’t believe that any trustee is 
justified in holding entirely long term 
prime bonds in a trust account. I would 
like to see all bonds prime; but a part 
short, a part medium and a part long; 
and I would also like to see the longest 
bonds in a trust not much over fifteen 
years, for this reason: I see little justi- 
fication to buy bonds due in fifty or sixty 
years in a situation where statistics show 
the average life is fifteen to twenty years. 
Bring your long term money inside of 
fifteen years, if the beneficiary can stand 
the reduction in income, for it stands to 
reason that you have to take a lesser in- 
come‘in order to shorten the maturity. 

Watch for your raw material and liv- 
ing costs going up, and then your boom, 
and then you are finished with long term 
bonds—theoretically. 


Bonds at Premium or Discount 


If you have a prime bond, purchased 
at a price below the call price, in my 
opinion, unless you have definite news 
that that bond is going to be called im- 
mediately, I think you, as corporate 
trustees, are justified in taking a chance 
on having the bond called. Why? Because 
the life tenant is entitled to the present 
income which you certainly cannot match 
on a 5% bond selling at 106. I see very 
little chance, at the moment, why the 
principal should be impaired, if it is in- 
ventoried on your books below the call 
price. 

Now I realize that you might pick up 
the paper the next day and find you have 
lost that one point. But when you con- 
sider that you have several hundred 
issues in your trust, and that the financ- 
ing of the last year or two, where they 
have been putting out new 344% and 
4% bonds, has proceeded so slowly that 
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they probably haven’t put out a total of 
forty or fifty big issues in all that time 
—lI, for one, will take a chance that my 
whole list won’t be called overnight. 

Whenever you, as a corporate trustee 
investor, find long term prime bonds sell- 
ing at a discount, as in 1932 and a part 
of 1933, do not buy anything but non- 
callable bonds. I will grant you at that 
time the yield which you will get on those 
bonds will be slightly less than it would 
be on the callable bonds, but it will save 
you lots of grief in the other phase of 
the cycle when your money rates get low 
and your bond prices get high. Just think 
of the position you would be in today if 
in your trust you had only a few callable 
bonds and the rest were all these prime 
non-callable issues that are selling up at 
120 or 130. 

However, if you have a bond inven- 
toried at a price above the call price, 
which, theoretically, you should not have, 
and there is a chance for your principal 
to be dissipated, then you have to make 
your decision on the basis of the terms 
of the individual trust. I don’t think you 
can generalize about that. But, by and 
large, I hate to have to sell any of these 
bonds above the call price if they are 
prime bonds, because they may never be 
called. That applies, to a large extent, in 
connection with long term 4% bonds 
purchased at a discount and now selling 
between 108 and 112. Until the real 
estate boom, I think you are reasonably 
safe in staying with those bonds. 


Lower Grade Bonds 


Should second grade bonds be sold? 
Assuming that we are at seven o’clock on 
that chart, we could look for a period of 
improvement in business resulting in in- 
creased commodity prices, and as a result 
of the building boom, and when you get 
on a surge of prosperity that runs on to 
twelve o’clock, that should mean in- 
creased earning power for the corpora- 
tions, and those second grade bonds 
should, generally speaking, move up to a 
price—and then, get out! 

Should third grade defaulted bonds be 
sold? There are bonds selling between 10 
and 30, on which the coupon has been in 
default for some time, and where we are 
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faced with reorganizations. Where you 
have sole discretion or joint discretion 
with some individual trustee, it is abso- 
lutely unfair, both to the remainderman 
and the beneficiary, to sell those bonds 
out at 10 or 25 cents on the dollar and 
place the money in prime bonds selling at 
a premium. If we are going through the 
period of the cycle that I think we are 
going through, bonds of that type can 
be treated almost in the nature of com- 
mon stocks, and as earnings come up as 
the result of an accumulation of business 
activity, those bonds or the stocks which 
you receive in reorganization, should 
come up with them. And then get out. 
Don’t wait too long. 


Preferred Stocks 


Should prime non-callable preferred 
stocks be sold at this time? Such stocks 
are exactly like prime long term bonds, 
and should be treated accordingly; that 
is, if this theory is right, they can be 
retained for some time. But don’t over- 
stay the period when you proceed to sell 
your prime long term bonds. 

Should second grade preferred stocks 
be sold at this time? In my opinion, this 
is a little too early in the business cycle 
to sell second grade preferred stocks, 
unless they have already, by some chance 
of fortune, sold at or above their call 
price. I would not yet sell prime pre- 
ferred stocks which sell above their call 
price unless your beneficiaries can afford 
to go without the income. But on second 
grade preferreds, if they get to the call 
price, I think this is as good a time as 
any to get out. However, those that are 
selling at a substantial discount and 
those which have large accumulations of 
income, I would prefer to retain and hope 
that we are in the phase of the cycle that 
will bring us up through the period of 
the building boom and the general boom. 
But then be sure to get out. 

The same is true of the third grade 
preferred stocks. I think you have to 
treat those just like cheap common stocks 
and play accordingly. 


Common Stocks in Trusts 


The problem which causes most of our 
trouble is: Should trustees buy or hold 
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common stocks in accounts where they 
are permitted to do so? In the first place, 
I believe a corporate trustee should do 
everything possible to keep from getting 
into common stocks. And yet, whether we 
like it or not, through the pressure of 
interested parties or some outside in- 
terests, or because we are given the com- 
mon stocks when the trust originates, 
we have it as a problem. 

This problem resolves itself into four 
main divisions: When should you buy 
common stocks? When should you sell 
common stocks? How much common stock 
should you have in any given account? 
What type of common stocks should you 
have? 

To answer the first of those four ques- 
tions, I go back to the chart, because my 
philosophy is based upon such theories. 
You would be relatively safe, theoret- 
ically, in holding common stocks from the 
period when the bond market is being 
re-established right on through the be- 
ginning of your increase in commodity 
prices and real estate, your high money. 
But don’t stay too long! This ought to 
be a reasonably safe period in which to 
play. You have cheap money; a re-estab- 
lished bond market; you haven’t yet had 
your rising commodity prices; you have 
not had your real estate boom; you 
haven’t had your high money; you have 
not had declining bond prices. As a 
trustee, you certainly should not hold 
stocks from twelve o’clock down to five 
o’clock. 

When should they be sold? If you start 
off an account with about 25% common 
stocks, and you go through this normal 
business phase, prices rise and that 25% 
has grown to perhaps 40%. Irrespective 
of whether that cycle has gone through 
such phases, the amount should be re- 
duced again. Keep chipping it off and 
consolidating in good bonds, and if the 
market keeps going take out a little 
more and sell it. Keep bringing it down. 

There is certain justification for hold- 
ing common stocks in trusts, because no 
matter how careful you are in selecting 
bonds, you are bound to pick a bad one 
here and there. If you are 100% in bonds 
and happen to pick a few bad ones, there 
is no way to get the money back. A lot 
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of people build up a philosophy justify- 
ing the purchase of common stocks on 
that one theory alone. I think there is 
some justification in it if these common 
stocks are used intelligently. 

How much common stock should be 
held in any account depends a whole lot 
upon the type of the account. Let us take 
the average account in which you have 
discretion, where the remaindermen and 
the beneficiaries are such that you can 
take a little chance. 

A lot of men leave all of their assets 
in common stocks, and they feel very 
much perturbed that the corporate 
trustee will not see them through on 
those stocks. The trustee insists on sell- 
ing some. The hazards of guessing, the 
price changes of common stocks, the 
earning power of the corporations, and 
everything that goes to make up the 
price, are too great. I would set 25% as 
a pretty high figure, and try to keep 
down to it as much as you can, cutting 
it down further if you can. 

What type of common stocks? That is 
a hard question to answer, but here are 
a few general rules: 

First, look at the company as a whole. 
Determine from plain, common sense 
what industries you believe are likely 
to benefit by an improvement in business. 
Pick out the two best companies in a 
particular industry, and if possible get 
one that has no bonds and no preferred 
stock ahead of it. In any event, try to get 
one that has no bonds ahead of it. 


Mortgages as Trust Investments 


Do mortgages have a place in trust 
investment? Very definitely I think they 
do. Mortgages have proven, over a period 
of years, to be one of the finest invest- 
ment media that we have. I still believe 
that, on the average, after these mort- 
gages are cleared up, and we get around 
to nine o’clock on our business chart, 
many of these mortgages that we thought 
were pretty bad will pay up your taxes 
and interest and go merrily on their way, 
except where bad judgment was exer- 
cised in placing the mortgage. 
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This is nearly the first time since about 
1907 that we have had terrific criticism 
about mortgages—and a lot of it amply 
justified. We find trusts where the entire 
corpus has been invested in one mort- 
gage and that mortgage at the minute 
is in bad standing. We should have prime 
mortgages, but there should be two or 
three in any given trust, and probably 
the tota! percentage of mortgages to the 
entire trust should not be over 25% or 
30%. 

In many cases today where we get 
criticism, the account is invested wholly 
in mortgages—perhaps in one mortgage, 
and that mortgage not in good standing. 
If you have two or three mortgages, the 
chances are they won’t all go bad at the 
same time, but be careful in using mort- 
gages in trust investment. 


Diversification 


What diversification should you have 
for an average trust? First of all, I be- 
lieve you should not have over 25% in 
common stocks, carefully chosen, of 
prime companies, and of those indus- 
tries you think are going ahead, and 
which have no bonds and preferably no 
preferred stocks ahead of them. 

In order to get some income, you 
might possibly have 10% or 15% in 
prime preferred stocks. The balance— 
call it 65% —in prime bonds, divided 
about equally between short term, that 
is, up to five years, middle term, that is, 
up to ten years, and long term, that is, 
up to fifteen years, all prime, divided 
nicely by maturity. 

I have picked five years for the short 
maturity, because on the basis of the 
theory of cycles, we could reasonably ex- 
pect to have some tightening of money 
rates along about in three to five years. 
I don’t see any reason, particularly, for 
holding one-year maturities or two-year 
or even three-year maturities. I think, for 
all practical purposes, a five-year ma- 
turity would be safe. 

I am not making predictions; I am 
just discussing those problems which we 
have to decide every day. 











Corporate Fiduciaries Associations 


Tax Situation Affecting Trusts and 
Estates in New York 


ps the beginning of organized 
government, tax problems have been 
bothersome and as economic, industrial 
and social conditions have become more 
complex, they have become increasingly 
troublesome. Occasionally, we solve, or 
think we have solved, one or more of 
these perplexing questions only to find 
a little later that conditions have 
changed and that the task has to be un- 
dertaken all over again, stated Mark 
Graves, Commissioner of Taxation and 
Finance, New York State, in his address 
before the Corporate Fiduciaries Asso- 
ciation of New York City at their recent 
meeting at the Hotel Waldorf-Astoria. 

Mr. Graves also said: 

The fiscal problems of government are 
becoming more and more important. As 
the standard of living rises, people de- 
mand more and better services from gov- 
ernment. Moreover, one would think that 
the unit cost of rendering governmental 
services would be lower when people con- 
gregate in great numbers in a single city 
but experience shows that is not the case. 
Large centers of population find that 
they have to do more things and in a 
more expensive way as the population 
increases. Then, too, the business depres- 
sion has brought to all government new 
fiscal burdens and problems. 

In taxation, the objective should be 
to devise a tax system which will spread 
the tax-load equitably, evenly and fairly 
over the various taxable persons and 
other objects of taxation. The theory is 
fine but difficulty is found in executing 
it. The mobility of our population and 
the ease with which some forms of 
wealth may be transferred from one 
place to another have to be taken into 
account. A distinguished newspaperman 
just notified the world that he was re- 
moving his residence from California 
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because that state recently enacted a per- 
sonal income tax with rates graduated 
to 15 per cent. So long as states with no 
such laws or with more modest rates are 
available, he cannot be blamed for se- 
lecting one of them in which to reside. 
If but one individual decided to change 
his residence in order to reduce his 
taxes, that would be unimportant, but 
thousands of people who do not own 
newspapers in which to publish their in- 
tentions, are doing or contemplating the 
very thing Mr. Hearst has decided upon. 
He has rendered a distinct public service 
by bringing to the attention of state 
legislators and state fiscal officers the 
thought that the economic welfare of any 
American state can be seriously and 
vitally affected by unwise, ill-considered 
tax legislation. 

The fact that the State of Illinois for 
years insisted upon taxing securities at 
the general property rate, persuaded 
many people to keep their securities in 
New York or elsewhere, rather than with 
Chicago banks. The effect was to help 
New York financial institutions at the 
expense of Chicago banks—a very short- 
sighted policy indeed. 

Thus, it will be seen that the first con- 
cern of the state should be that of avoid- 
ing revenue measures which will per- 
suade people to move themselves or their 
businesses out of the state or discourage 
non-resident individuals and _ business 
concerns from moving into the state. 

It is highly important that in taxation 
as well as in laws regulating industry, 
hours of labor, wages, workmen’s com- 
pensation insurance and unemployment 
insurance, we be mindful of the economic 
as well as the social effects of such pro- 
posals. 

Misunderstanding exists, at least in 
some quarters, regarding the application 
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of New York State’s taxes to bank ac- 
counts, securities and other property 
kept in this State by residents of other 
states or countries, and business done 
within this state by non-resident indi- 
viduals or foreign corporations. 

While New York’s aim has been to 
make this state an attractive place for 
the keeping of bank deposits and securi- 
ties, we have in justice to our own resi- 
dents and domestic corporations, been 
equally zealous to see that the non-resi- 
dent individual or the foreign corpora- 
tion shall not enter our state and do 
business in competition with home enter- 
prises without paying the same taxes 
that the domestic enterprises are re- 
quired to pay. As evidence of this fact 
our state stands almost, if not entirely, 
alone in having abolished the personal 
property tax. Its income tax does not 
apply to income paid to non-residents 
from bank deposits or securities placed 
here for safe keeping, * * * and its es- 
tate tax in no way penalizes non-resi- 
dents or foreigners whose securities or 
bank accounts may be located within 
this state at the time of death. 

The New York State Tax Commission 
does not require that the safe deposit 
company seal the safe deposit box of a 
non-resident nor that the Commission 
or its representative inspect the contents. 
The entire contents of such a box, except 
tangible personal property having an ac- 
tual situs in New York, may be released 
without any action on the part of the 
Commission or any waiver issued by it. 
Such tangible personal property as may 
be found in the box can be released im- 
mediately after conference with repre- 
sentatives of the Commission. 

_ A New Jersey trust company adver- 
tised early this year: 


“A New Jersey executor or adminis- 
trator is not recognized in New York and 
the appointment by the New York courts 
of an ancilliary administrator means ex- 
pense and delay.” 


If the implication is that our Commis- 
sion or New York State laws require this, 
it is wholly untrue. Representatives of 
non-resident estates have always been 
recognized in New York just the same 
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as they are in the State of New Jersey. 
Ancilliary letters are issued in this state 
to collect personal property only when 
a corporation demands such letters for 
its own protection. 

Not only does the New York State law 
and the local New York City law refrain 
from imposing a tax on the securities of 
a non-resident decedent but the U. S. 
Supreme Court has held that such securi- 
ties are taxable only in the state of the 
decedent’s domicile. The sole exception 
which the court made in its decision was 
in respect of those securities which have 
acquired a business situs in the taxing 
state. Nevertheless, the New York law 
does not undertake to tax them even 
though they do have a business situs 
within the state. All the other allegations 
and insinuations contained in this letter 
are equally erroneous. 

Some states undertake to tax personal 
property under the general property sys- 
tem, but New York does not. New Jersey 
does, exempting, however, certain types 
of securities and certain kinds of tangi- 
ble personal property. Residents of other 
states and foreign countries may, there- 
fore, place any form of tangible or in- 
tangible personal property in this state 
without fear of a personal property tax. 

A foreign corporation may be liable to 
the New York State franchise tax upon 
that portion of its business done in this 
state if it actually carries on business 
here. However, there is no tendency, 
generally speaking, to subject a foreign 
corporation to tax simply because it 
keeps securities and bank deposits here, 
unless the conduct of the business, in 
itself, constitutes doing business within 
this state. For instance, a manufactur- 
ing concern with its plants located in 
other states may maintain an office in 
New York where its corporation meet- 
ings are held and its general internal 
affairs directed and within certain limi- 
tations it may also maintain sales offices 
in this state without being liable for the 
New York corporation franchise tax. 

State income taxes are becoming in- 
creasingly common. In the case of New 
York, a non-resident is not subject to 
income tax on his income from securities 
kept within the state nor on the income 
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from his bank account deposited with a 
New York commercial bank or a New 
York savings bank. The non-resident is 
taxable only on his income from prop- 
erty owned, or a business, trade, profes- 
sion or occupation carried on within this 
state. It cannot be said that New York 
is unfair when its asks the non-resident 
who carries on a business here or pur- 
sues a vocation here to pay the same tax 
he would be required to pay if he were 
a resident. 

New York’s disposition to be perfectly 
fair in these matters is demonstrated in 
the case of people domiciled in New 
York but who actually live and reside 
elsewhere. In such cases, if they main- 
tain no domicile in New York and do not 
spend much of their time here, they are 
exempted from New York’s personal in- 
come tax. No American state treats 
domiciled citizens with greater leniency. 

Moreover, in the case of trusts held 
by New York banks and New York in- 
dividual trustees, they are considered 
non-resident trusts when they are estab- 
lished by non-residents either during 
their lifetimes or by their wills and no 
state income tax is required to be paid 
on account of such trusts being held and 
administered here. Generally speaking, 
it is equally true that non-resident bene- 
ficiaries of New York trusts are not re- 
quired to pay New York State income 
taxes even though the trust is a resident 
one in the sense that it was created by 
a resident of this state. 


Maine Association Report 


At the recent annual meeting of the 
Corporate Fiduciaries Association of 
Maine, the following officers and commit- 
teemen were elected for the ensuing as- 
sociation year: 

President—Elvert E. Parker, Manu- 
facturers National Bank, Lewiston. 

Vice-President—Sewall C. Strout, 
Canal National Bank of Portland. 

Secretary-Treasurer—Alden H. Saw- 
yer, National Bank of Commerce of Port- 
land. 

Executive Committee for 3 years— 
Thomas W. Wallace, Sanford Trust Co., 
Sanford, and William A. Knauff, Federal 
Trust Company, Waterville. 


— Just Published — 


Winslow’s 
Minimizing Death Taxes 
1935-1936 Edition 


PARTICULARLY timely, in view of 

the new higher Federal estate and gift 
tax rates, is this study by C. Morton 
Winslow, C.P.A., in association with 
Willard L. Munro, of the exemptions and 
alternatives of taxation under inheritance, 
estate, and gift tax statutes. 

It throws new light on the prospective 
shrinkage of capital by estate and inherit- 
ance taxes. Practical yardsticks are sup- 
plied for measuring the problem created by 
these taxes and for gauging the respective 
merits of proposed methods of alleviation. 
Well illustrated with charts, graphs, and 
tables of helpful data. 


116 pages, 6x9, pebbled-paper covers 
Single copies, $1.00 each 


205 W. MONROE ST., CHICAGO 


Henry A. Sargent, secretary of the 
Trust Division American Bankers Asso- 
ciation, spoke on “New Problems of 
Trust Business,” and Francis C. Gray, 
vice-president Fiduciary Trust Company 
of Boston, and president of the Corpo- , 
rate Fiduciaries Association of Boston, 
also spoke on the program. 

During the past year the Association’s 
schedules of fees were revised and new 
schedules adopted at the annual meet- 
ing. 

Since the annual meeting we have re- 
ceived four new members, so that at the 
present time, with the exception of one 
or two small banks, the membership of 
the Association includes all of the banks 
in the State of Maine doing a trust busi- 
ness. 

The objectives for the coming. year 
will be to follow the general trend in all 
matters pertaining to trust business, and 
acting as a clearing house for the ex- 
change of ideas for the mutual benefit of 
our members. 
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Developing Trust New Business 


Cooperative Advertising of Fiduciary Services 


The District of Columbia Bankers Asso- 
ciation have conducted a three months series 
of newspaper advertisements on fiduciary 
service. The first, entitled “Important An- 
nouncement,” signed by the president, read 
as follows: 

The Bankers Association will present in 
the newspapers for the next three months a 
series of articles on fiduciary service that 
will be of vital interest to every one who 
possesses an estate or life insurance and who 
desires to assure to the family or other heirs 
the permanent possession of the benefits 
therefrom. 

There is an unselfish purpose in fiduciary 
advertising that is often overlooked. When 
the Association urges individuals to make 
wills and create trusts, it is not merely at- 
tempting to secure new business for member 
banks—it is helping to conserve the results 
of years of effort and insure the well-being 
of the dependent and helpless. Viewed in the 
light of an educational opportunity, the 
series will reward both those who read and 
those who render the service. 

The series begins on Monday, with the 
first article in The Post, appearing in suc- 
cession in the Star on Tuesday, the Times 
on Wednesday, the Herald on Thursday and 
the News on Friday. Each week a new article 
will appear in the same papers on the same 
days. 


The messages contained in advertisements, 
other than those illustrated in the article in 
this issue by Eliot H. Thomson, contain the 
following stories: 


Fiduciary Service by Banks 


Have you ever thought what it can do for 
you? 
Here are some of its functions for indi- 
viduals: 
Executor under a Will 
Administrator of an Estate 
Trustee under a Will 
or Trust Agreement 
or Deed of Trust 
or Life Insurance Trust 
Agent and Custodian 


Committee on Incompetents 
Guardian of Minors 
Other corporations utilize the service as: 
Transfer Agent and Reg- 
istrar of Stock 
Fiscal Agent 
Trustee under Mortgages 
Treasurer 
The astounding growth of trust business 
in national banks and trust companies is due 
to the need for a responsible fiduciary with 
perpetual life, economical organization and ~ 
men trained and experienced in the handling 
of estates, investments and trusteeship. Rec- 
ords covering decades of service reveal no 
losses through corporate fiduciary service. 
Have you made use of it yet? If not, the 
trust officer in any of the following banks 
will be pleased to discuss your problems. 


The Best Executor Under Wills 


A Trust Company or a National Bank is 
in every way the best executor of an estate, 
because its powers, organization and finan- 
cial responsibility enable it to render service 
that is superior to that rendered by even the 
most competent individual. 

It is very important to realize how great 
a responsibility rests upon the Executor of 
an estate. In many cases the beneficiaries 
are women and children who are not suffi- 
ciently experienced in business matters to 
protect their own interests, and the helpful 
cooperation of a well equipped Trust Depart- 
ment means the saving of much worry, time 
and money. 

The banks whose names are listed below 
have ample resources and legal responsibil- 
ity, so that when any one of them is selected 
as Executor or Trustee under a Will the 
wishes of the testator are carried out with 
accuracy and fidelity and the estate will be 
handled and developed to the greatest ad- 
vantage of the beneficiaries. 

No obligation is ever incurred by talking 
with the officers of any of the banks named 
and they are always pleased to extend the 
benefit of their advice and experience to 
those who contemplate the making of a Will. 
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Why You Should Name a Corporate Execu- 
tor and Trustee Under Your Will 

Here is a pertinent example: 

“The first trustee died, the second went in- 
sane and I am the third to handle the estate.” 
These are the words of a Baltimore lawyer. 
Had a corporate trustee been appointed, the 
death of a trust officer or the insanity of 
another would not have affected the adminis- 
tration of the estate in any way. 

Here’s another case: 

“Mrs. Leathe’s husband left her five mil- 
lion dollars eighteen years ago. In a bank- 
ruptcy court she testifies that her total as- 
sets are $600, including a wrist watch worth 
$300. Mrs. Leathe kept her money longer 
than is customary with widows of rich men. 
Gentlemen who consider it almost a business 
virtue to rob a woman usually get her money 
in much less than eighteen years. If you ex- 
pect to leave a widow or daughters, tie up a 
certain income for them so that it cannot be 
stolen. A good trust officer or the right in- 
surance policy will help to do that.”—Arthur 
Brisbane under TODAY. 

Corporate trust service is perpetual, efficient and 

economical. It combines the knowledge, ability and 

experience of many men—lIt is available to you at 
any of these banks. 
With Pardonable Pride a Young Man Said: 

“I feel fairly secure about my wife’s fu- 
ture. I carry $18,000 life insurance which she 
can invest at 5 per cent. That will produce 
$900 a year. That’s about as well as a man 
of 28 can hope to do.” 

His friend replied: “Yes. She will do very 
well for about seven years—then what? Sta- 
tistics show the average life insurance 
money lasts no longer. Injudicious invest- 
ments or extravagance dissipate the prin- 
cipal.” 

The best protection for your wife is an 
assured income—not just a sum of money. 

You, too, probably carry insurance to pro- 
vide for your wife when you are gone. Good! 
but have you made sure that it will protect 
her? As trustee under a “life insurance 
trust” any one of the banks listed below will 
guard your insurance money so that it will 
provide for your wife as long as she lives (a 
suitable income) and the principal will still 
be intact at her death for distribution as your 
trust directs to your children or other bene- 
ficiaries. 

Our trust officers will tell you of the ways in which 

the trust department can enable you to insure the 

effectiveness of your life insurance. 
Overheard on the Train 

Have you ever caught a stray bit of some 
stranger’s conversation that started you 
thinking ? 
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This happened to a friends of ours. He was 
riding on a train. Two ladies well beyond 
middle age in the seat behind were exchang- 
ing confidences in voices that carried. 

Here is the remark that arrested his at- 
tention: 


“Well, my husband attends to all the 
financial matters. If he died I wouldn’t 
have the slightest idea what to do.” 


This struck home. In a flash, it dawned on 
our friend that his own good wife would be 
just as helpless. In fact, he doubted if she 
really understood the difference between a 
debenture bond and a first mortgage bond; 
or a preferred. stock and a stock purchase 
warrant! 

For years he had meant to make his will 
and arrange matters so that if anything 
should happen.... 

Being a man who followed thought with 
action, he lost no time in arranging to put 
the settlement of his estate into experienced 
hands. 

We hear many such human stories in the 
course of our days’ work as Executor and 
Trustee of our fellow townsmen’s estates. 

This work brings us very close to people. 
We come into their lives at times when sym- 
pathetic understanding, as well as sound 
business judgment and counsel are urgently 
needed. This cordial relationship lasts as long 
as they live. 


What a Living Trust Would Have 
Accomplished! 


Old John is a night watchman! If you were 
to talk with him you would find him to be a 
man of education and business training, a 
man who once possessed money and real es- 
tate, but who now has nothing! 

For many years he conducted a small but 
profitable business. At sixty, considering 
himself sufficiently wealthy, he sold his busi- 
ness and retired. Unused to the possession 
of ready cash, his family became wasteful 
and extravagant. John, desirous of giving 
them all they wanted, speculated to increase 
his fortune and lost it. 

Had he appointed a trust organization to 
care for his accumulations, he would have 
immediately gained the experienced advice 
of trained men—acting under his direction, 
yet controlling waste, conserving his estate 
and relieving him of the unpleasant duty of 
refusing the inordinate demands of his 
family. 

If you are interested in obtaining information that 

will enable you to insure the safe, economical and 

efficient management of your financial affairs 


through a living or voluntary trust, come in and 
see the trust officer in one of these banks. 
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“I Told My Wife What I Thought My Widow 
Ought to Know,” Said a Business Man 
to One of His Friends Recently 


“By asking her a few questions about how 
she would decide certain important business 
problems if I were not here to make decisions 
for her, I was quickly able to demonstrate 
how a trust department could aid her at a 
time when she vitally needed such assist- 
ance.” 

“I explained to her how I, by. making a 
trust agreement, had made available to her 
the services of men whose daily work calls 
for a knowledge of business and finance far 
beyond that of the average individual and 
who would bring this knowledge to bear upon 
her financial problems.” 

This man not only created a trust to pro- 
tect his wife and his estate, but he wisely 
proved to her the value of his action. Today 
they both enjoy the satisfaction of knowing 
that her future is guarded and that trained 
and experienced men stand ready, if the need 
should ever arise, to lift the burden of ex- 
ecutorship and financial management from 
her shoulders. 

Our banks have had many years of experi- 
ence in acting as Executor and Trustee Un- 
der Wills. Our facilities are at your disposal 
and we shall be glad to discuss with you at 
any time the ways in which we may be able 
to serve you. 


All of the foregoing messages, with the 
exception of the announcement, are attrac- 
tively illustrated and carry the names of 
eighteen members of the District of Colum- 
bia Bankers Association. 


Conservation of Estates 


As Taxes Rise Management Means More 


The effect of the higher federal estate 
and gift taxes on your estate plans should 
be given prompt consideration if you expect 
to leave property worth more than $40,000 
to your family. 

Estate taxes have risen substantially in 
the past ten years. They must be paid in 
cash. It is important to remember, there- 
fore, that after every necessary estate ex- 
pense has been met, the management of the 
property which remains is more vital than 
ever to the future welfare of your heirs. 

The business manager of your estate— 
your executor and trustee—can make no 
claim to infallible investment judgment. 
Long-established trust companies should, 
however, be able to avoid many errors 
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(1) by experienced group judgment based 
on investment research; (2) by frequent 
critical review of security selections. There 
is no substitute for constant vigilance in 
protecting the interests of beneficiaries. 


The Double Liability of Increased Taxation 


When the Revenue Act of 1934 increased 
estate taxes to a maximum of 60 per cent. 
on large estates, it imposed burdens other 
than the amounts of the tax itself. For in- 
heritance taxes must be paid in cash within 
a relatively short period or expensive penal- 
ties incurred. 

As thoughtful business men know, liqui- 
dating an estate to provide cash quickly 
may force sales in unfavorable markets 
with heavy resultant losses. Thus the tax 
demands for cash in settling an estate may 
have the effect of a tax double its size, 
unless the estate has been carefully planned 
so as to provide cash or liquid assets to 
meet immediate expenses. The larger the 
estate, the more difficult the problem. 

Here is a point at which the tax knowl- 
edge, experience and forethought of a care- 
ful trust company may be of invaluable 
service to your estate and its beneficiaries. 
Our trust officers are always available for 
consultation with you and your counsel. 


Providing Cash for the Unwritten Bequest 

“T bequeath 2 per cent. to 70 per cent. of 
all my estate in excess of $40,000 to the 
government—in cash.” 

This is the unwritten clause now in the 
will of every person of means, because fed- 
eral estate taxes are levied at these rates 
on property going to heirs on the death of 
the owner. 

But sufficient cash is often difficult to 
obtain without sacrificing estate assets in 
unfavorable markets. Consequently, it is 
important to yourself and to your heirs 
that ample estate liquidity be provided 
through life insurance, rearrangement of 
investments, or otherwise. 

* * * 

Provident trust officers are always avail- 
able for consultation with you and your 
attorney on this and other phases of pru- 
dent estate planning. 


Provident Trust Company of Philadelphia, in 
newspaper advertisements. 


The Transamerica Corporation has 
been granted permission by the Federal 
Reserve Board to vote its stock holdings 
in about 400 banks at their January 
meetings. 
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Georgia Railroad Bank & Trust Company Centennial 


This month marks the completion of 
one hundred years of banking service 
to eastern Georgia by the Georgia Rail- 
road Bank & Trust Company, chartered 
by Act of Legislature in 1833, as the 
Georgia Railroad Company, to operate 
a railroad. As was the case with many 
of America’s pioneer industrial enter- 
prises, banking services were added to 
the company’s original business by 
amendment of the charter in December, 
1835, when the name was changed to 
Georgia Railroad & Banking Company, 
thus laying claim to being the oldest 
bank in the State. Modern methods and 
equipment are in striking contrast to 
the quill pens and wooden treasure chest 
of a century ago, but the progressive 
spirit of community service which mo- 
tivated the founders has stood through 
the test of prosperous and troublesome 
years. 

After continuing operations for more 
than half a century, it was found desir- 
able, by the Directors of the Georgia 
Railroad & Banking Company, to set up 
a separate corporation for the conduct 
of the banking business, so a charter 
was granted on November 15, 1892, to 
the Georgia Railroad Bank, and this 
corporation began to function as a sepa- 
rate institution on December 31, 1892. 
The Georgia Railroad & Banking Com- 
pany owned, and still owns, ninety-nine 
per cent. of the stock of the Bank. 

The Georgia Railroad Bank has, since 
its beginning, adhered to a policy of 


keeping abreast of the times, organizing 
departments and inaugurated services 
incident to adjustment to new conditions. 
In line with this policy the charter of 
the Georgia Railroad Bank was amended 
on December 31, 1930, to permit it to 
function in various fiduciary capacities. 
As a result, the Trust Department was 
organized, and the name was changed 
to the Georgia Railroad Bank & Trust 
Company. 

Charles H. Phinizy heads the bank as 
president, with Lee S. Trimble, vice- 
president and trust officer, in charge of 
the rapidly growing trust department. 


_ Michigan Bank Law Codification 

Commissioner Rudolph E. Reichert has 
announced that the financial institutions of 
Michigan will be canvassed on their ideas 
for revision of the State bank statutes. 

A commission to study recodification of 
the bank laws was appointed by the last 
legislature. In addition to Mr. Reichert the 
commission consists of State Senators Felix 
H. H. Flynn, of Cadillac, and Edward W. 
Fehling, of St. Johns; James R. Lowe, 
Grand Rapids; Joseph R. Murphy, De- 
troit; James M. Shackleton, Saginaw, and 
William S. Cudlip, Detroit. 


Double Liability Repeal in New York 

The New York State Board of Canvass- 
ers reports that the constitutional amend- 
ment, voted on recently, providing for re- 
peal of double liability of bank stockholders, 
was carried by a vote of 1,086,701 to 538,- 
442. Of this, Greater New York voted 550,- 
835 in favor and 196,975 against amendment. 





Excerpts From Selected Articles 


The Stewardship of American Wealth 


The Carnegie Magazine, November, 1935. Pages 
165-171. From address by DOUGLAS SOUTHALL 
FREEMAN, Editor of the Richmond ( Virginia) 
News Leader. Winner of the 1935 Pulitzer Prize 
for Biography. 


“The revolution expressed in the new 
Federal tax law gives a special signifi- 
cance to the centenary of Andrew Car- 
negie. 

“This legislation, you will remember, 
was enacted quickly at the instance of 
the President. It was on the statute 
books before the American public had 
time to debate it. Once made effective, it 
was forthwith forgotten by all except 
those who will suffer, directly and im- 
mediately, from its provisions. It does 
not yet represent a fixed national policy. 
If it is wrong, it may yet be modified 
in its terms, at least to the extent that 
it will not destroy beneficence. If it is 
right, its terms should stand the test of 
threefold application—to the yesterdays 
of American beneficence, to present hold- 
ings, and to the future acquisition of 
wealth in the United States. 

“For these reasons it seems fitting that 
instead of rehearsing the familiar de- 
tails of the life of Andrew Carnegie this 
address should review the stewardship 
of American wealth. I think it desirable 
also that the accounting should be made 
by someone like myself who, however in- 
conspicuous, has had some statistical 
experience and is neither an intimate of 
the wealthy nor connected with any foun- 
dation endowed by them. 

“Is our new tax legislation wise? 
Should the greater part of large estates 
be confiscated by government? In an- 
swering that question, let us admit at 
the very outset that if the American 
people will that there shall be no more 
great fortunes like those of Andrew Car- 
negie or John D. Rockefeller, they can 
have it so. All the voters need to do is 
to apply the dictum of John Marshall 
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that the power to tax is the power to 
destroy. Let us admit, with equal readi- 
ness, that the answer of the American 
people will not be shaped by any prin- 
ciple of abstract justice but by what the 
average man construes to be his own 
economic self-interest. Still again, -we 
must take it for granted that he will not 
credit the profound truth which Flinders 
Petrie has established from the oldest 
ruins of Egypt—that the tendency of a 
democracy is to eat itself up and then to 
swing back to an autocracy. It must be 
plain to thoughtful men that if Federal 
appropriations continue to be set at stag- 
gering figures in the expectation of large 
revenues from the estates of the rich, the 
exhaustion of those estates will not mean 
a reduction of the cost of government 
but a widening of the bracket of taxa- 
tion. The destruction of the wealth of 
any class is an invitation to assail the 
wealth of those who have a little less, 
and then of those who have still less. But 
a shortsighted people will refuse to rec- 
ognize this. We should waste words were 
we to labor the truth. 

“T do not think, however, that the final 
judge—our master, the average citizen 
—will accept the argument that the es- 
tates-tax clause of the Act of 1935 was 
necessary to deprive a few great families 
of undue economic power. If that argu- 
ment was advanced for any other object 
than to arouse the prejudice of legisla- 
tors, it reflected an astounding ignorance 
of the actual history of American indus- 
try. Fortunes have been kept in America 
in a few instances for three generations; 
but great industrial power has not been. 
Of those whose names occur on the list 
to which I am presently to refer, few 
will be familiar even to you. Scarcely 
half a dozen of them connote today any 
long-continued control of industry. Those 
who still possessed power were volun- 
tarily relinquishing it when the new tax 
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law was passed. John T. Flynn would not 
be called by anyone an apologist of capi- 
talism, yet in the North American Re- 
view of December, 1930, he had this to 
say of ‘The Dwindling Dynasties’: 

“ ‘American fortunes do not yield eas- 
ily to the process of entailment. They 
have a way of being broken up by the 
corroding forces of inheritance, bequests, 
philanthropy, taxes, and bad manage- 
ment. A few survive. But they are very 
few, and do not survive long. And even 
where they survive they cease to dom- 
inate the industries out of which they 
grew. Our present great industries are 
controlled by new fortunes. Our present 
millionaires are, for the most part, new 
ones whose fortunes will in time yield 
to the same influence. The corporation 
has become the foe of the dynasty and 
we are therefore in little danger of the 
rise of an industrial autocracy—a bogy 
so often held up before our frightened 
Peas 

“This, I think, is indisputable. If it is, 
then our question can be restated more 
simply: Will the average man, if he can 
be informed, conclude that the destruc- 
tion of great fortunes will help him and 
his children more than it will hurt them? 
We can only meet that question histor- 
ically, by the accounting on which I now 
embark. 

“Tf the new tax law had been made 
operative in the time of President Grant, 
which was in obvious ways analagous to 
our own, would the average man have 
been richer and his sons better educated 
and more cultured because there had 
been no Carnegies and no Rockefellers? 
Would the diffusion of the profits from 
new methods in extracting oil and in 
making steel have served a larger utili- 
tarian end than their temporary con- 
centration in the hands of a few pion- 
eers, who were great administrators as 
well? 

“To answer these questions statistical- 
ly is a very difficult task. For many years 
no figures are procurable. Such lists as 
are available show many duplications, 
inaccuracies, and omissions. I have, how- 
ever, approached the task in this way: 
I have taken all the known gifts of An- 
drew Carnegie and of the Rockefellers 
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from the beginning of their large-scale 
beneficence. To these, from 1903 through 
1928, I have added all gifts of $2,000,000 
except those specifically to church activi- 
ties. These latter I have excluded because 
they could be attributed to religious mo- 
tives, often in a denominational sense, 
rather than to any zeal for the welfare 
of the larger public. The figure $2,000,- 
000 for a single gift I have set arbi- 
trarily, but in the belief that it presents 
a rule of thumb by which to measure the 
fortune of the philanthropist. Obviously, 
all gifts of that size or over came from 
the purse of the multimillionaires, the 
persons who have been singled out this 
year for special taxation. I should add, 
before I give the figures, that the date 
I have chosen excludes the bequests of 
Payne Whitney and of George F. Baker. 
Mr. Payne’s estate was not settled until 
after 1928; Mr. Baker died in 1931. 
Moreover, I have counted at their ap- 
praised value the larger arts collections 
presented to the museums and galleries 
of the country. 

“How many persons were there, then, 
who made single gifts in excess of 
$2,000,000? I find fifty-four. And what 
were their known benefactions? As near- 
ly as I can compute, the sum was $1,525,- 
000,000. That is to say, less than three- 
score persons combined to give to the 
American people considerably more 
money than was expended for the gov- 
ernment of the United States in any year 
of peace prior to the World War. It is 
not possible to state how large a part of 
the net estates and life incomes of these 
benefactors was represented by these 
gifts, for some of the individuals are 
still alive; but it is certainly safe to esti- 
mate that the total was 50 per cent. of 
the gross sum of which the others died 
‘seized and possessed.’ In the case of Mr. 
Carnegie, as you know, he gave away 90 
per cent. of all he had. 

“In this age, when some maintain that 
the way to get out of debt is to double 
one’s debts, such figures as a billion and 
a half dollars cease to have much mean- 
ing. Yet I ask you to try to picture to 
yourself the state of American education 
and American culture without these 
gifts. If we may take the rating made 
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this year by Edwin R. Embree, we must 
conclude that seven of the eleven leading 
universities in the United States are pri- 
vately endowed and receive little or no 
State support. Among them, these seven 
instruct annually some 58,000 students, 
or 53 per cent. of the total number in the 
eleven institutions. More than that, they 
conduct the most expensive and, in many 
subjects, the most advanced courses. In 
certain arts and sciences they provide 
instruction which a man could not pro- 
cure elsewhere; and in their laboratories 
they advance researches of infinite and 
continuing value to applied as well as to 
abstract science. It should be a truism to 
say that this service to America would 
be wholly impossible but for the share 
that has come to these universities of the 
$342,000,000 that has been given to 
higher education by certain of the fifty- 
four persons whose philanthropies I have 
reviewed. President Roosevelt himself 
paid the highest possible tribute to these 
universities when he recruited from 
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them so large a percentage of the men 
who are fashioning the New Deal. It may 
fairly be questioned whether, with the 
confiscation of wealth, any of his suc- 
cessors, a generation hence, will be able 
to find a like number of men, similarly 
equipped, in universities whose endow- 
ments have been reduced 40 per cent. by 
devaluation at the same time that their 
source of large gifts has been destroyed. 

“Take the cultural aspects of Ameri- 
can life. We sometimes are humiliated 
when we reflect that government con- 
tributes nothing substantial to the pro- 
motion of American music, though im- 
poverished European countries _ still 
provide in their budgets for great or- 
chestras. What our government has been 
unable or unwilling to do, private 
philanthropy has achieved. Quite apart 
from annual subventions for our orches- 
tras, the last twenty years have wit- 
nessed the establishment of the Juilliard 
Foundation and of the Curtis School of 
Music which, with lesser gifts, represent 








620 


capital endowment of $30,000,000. To 
the enrichment of life, through donations 
of cash and of great masterpieces to our 
museums, the last generation of Ameri- 
can millionaires added $181,000,000 in 
twenty-seven years. * * * 

“In summary, 22 per cent of the gifts 
above $2,000,000 were for education; 18 
per cent. were for cultural needs—li- 
braries, music, books, works of art, mu- 
seums, and the restoration of historic 
places; another 18 per cent. went for the 
relief of human distress through hos- 
pitals, orphanages, homes for the aged, 
and a multitude of other things; 15 per 
cent. was so widely scattered as to defy 
classification; 2 per cent. went for the 
promotion of scientific research apart 
from universities, medical institutions, 
and engineering schools; 2 per cent. went 
for the promotion of world peace; and 
20 per cent. went for general beneficence, 
to be spent through great founda- 
c_*** 

“* * * T think, too, the broad record 
will show that the aim of American 
philanthropists has not been to protect 
their fortunes but to equalize opportun- 
ity through education, to add to their 
nation’s heritage of beauty, to alleviate 
human woe, to take the horror from ill- 
ness and the financial burden from con- 
valescence, to await to advance of gov- 
ernment and then, in Carnegie’s words, 
to pioneer once again in the betterment 
of life. That was the creed of the best 
element of the old order. It provided 
buildings and endowments the annual 
and continuing interest on which, even 
at 4 per cent., is $61,000,000. Is it better 
for government to encourage like benefi- 
cence for the future, or to destroy the 
sources of these gifts, to take the capital 
and to spend it once and for all in meet- 
ing the expenses of government or the 
costs of war? Before Mr. Average Citi- 
zen answers that question, he will do well 
to remember that if today all the net 
income of every American who has a net 
of more than $5,000 per annum were con- 
fiscated, it would not suffice to meet half 
the present annual expenditures of the 
Federal Government. * * * 

“It is a grim fate, you will agree, that 
brings upon the stewardship he repre- 
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sented a sentence of potential doom in 
his centenary year. Potential doom, I say, 
for the questions I have asked today in 
challenge of the wisdom of confiscatory 
taxation are not yet answered, I repeat, 
by the American people. It may be they 
shall see the unwisdom of what is 
being done in the name of the public 
weal and will not consent to have the 
fountains dried up in a land that thirsts 
for something more than cunning words. 
But if the age of Andrew Carnegie ends 
with his century; if his appeal must be 
from New Deal to posterity, then I think 
he would be willing to face that last tri- 
bunal with those words which were at 
once his warning to the slothful rich and 
his fullest expression of his own ideal: 

“<This, then, is held to be the duty 
of the man of wealth: To set an example 
of modest, unostentatious living, shun- 
ning display or extravagance; to provide 
moderately for the legitimate wants of 
those dependent upon him; and after do- 
ing so, to consider all surplus revenues 
which come to him simply as trust funds, 
which he is called upon to administer in 
the manner which, in his judgment, is 
best calculated to provide the most bene- 
ficial results for the community — the 
man of wealth thus becoming the mere 
trustee and agent for his poorer 
brethren.’ ” 


The New Minnesota Probate Code 

Minnesota Law Review; Dec. 1935. By WILLIAM 

L. EAGLETON, Prof. of Law, Univ. of Chicago 

Law School. 

“The new probate code shows the results 
of care taken to limit each rather definite 
rule to the situation in which it reaches a 
fair result, or to temper such a rule by a 
provision giving the court discretion to 
waive the requirements of the rule. * * * 

“The new code makes many improve- 
ments in the organization of the descent 
article, the principal one being the amal- 
gamation of the real property and personal 
property sections. ... There still remains 
the need of removing the dower rights pro- 
visions, — — —. 

“The increase of the widow’s share from 
one-third when children (or their issue) 
survive to one-half when only one child (or 
its issue) survives is in keeping with the 
modern tendency. 
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Editor’s Note: Addresses of publications 
mentioned in this section follow. The 
figure appearing after the address in each 
instance is the publication’s quoted single 
copy price. These publications are NOT 
for sale by Trust Companies Magazine. 


Harvard Law Review, The Harvard Law Review As- 
sociation, Gannett House, Cambridge, Mass. 75c. 

New York University Law Quarterly, 150 Fremont 
Street, Worcester, Mass. $1.00. 

St. John’s Law Review, Brooklyn, N. Y. 65c. 

Tulane Law Review, The Tulane University of 
Louisiana, La. $1.00. 

The University of Chicago Law Review, The Uni- 
versity of Chicago Press, 5750 Ellis Ave., Chi- 
cago, Ill. 75c. 

University of Cincinnati 
Ohio. 60c. 

University of Pennsylvania Law Review, 34th and 
Chestnut Streets, Philadelphia, Pa. 75c. 

Virginia Law Review, Charlottesville, Va. $1.00. 

Yale Law Journal, 127 Wall Street, New Haven, 
Conn. 80c. 


Law Review, Cincinnati, 


Other Articles, Notes and Comments 
on Legal Questions Read by Our 
Staff and Recommended to Those 
Interested. 

Articles 

Delay in Acting on an Application for In- 
surance.—“‘The University of Chicago 
Law Review,” December, 1935. Page 39. 
By William L. Prosser, Professor of 
Law, University of Minnesota Law 
School. One hundred forty-eight foot- 
notes. 


The Duties of a Trustee With Respect to 
Defaulted Mortgage Investments—Part 
1.—“University of Pennsylvania Law 
Review,” December, 1935. Page 157. By 
Parker Bailey and Charles Keating 
Rice, Members of the New York Bar. 
Seventy-one footnotes. 


The English System of Real Property 
Taxation.—‘University of Pennsylvania 
Law Review,” December, 1935. Page 179. 
By Frank B. Murdoch, Jr., Member of 
the Philadelphia Bar. Thirty-nine foot- 
notes. 


Federal Income Tax: Capital Gains and 
Losses.—“Harvard Law Review,” De- 
cember, 1935. Page 262. By Homer Hend- 
ricks, Member of the District of Colum- 
bia Bar. Sixty-eight footnotes. 

Jurisdiction Over the Beneficiary Corpora- 
tion in Stockholders’ Suits.—“Virginia 
Law Review,” December, 1935. Page 153. 
By Norman Winer, Member of the New 
York Bar.. Seventy-six footnotes. 

Unemployment Insurance in the State of 
New York.—‘New York University Law 
Quarterly Review,” November, 1935. Page 
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19. By Herman Arnold Gray, Professor of 
Law, New York University School of 
Law. Sixty footnotes. 


The Restatement of the Law of Torts— 
Negligence—“New York University Law 
Quarterly Review,” November, 1935. Page 
1. By Percy H. Winfield, Fellow of St. 
John’s College. Sixty-six footnotes. 

Some Aspects of the Taxation of Federal 
and State Instrumentalities.—“St. John’s 
Law Review,” December, 1935. Page 45. 
By Benjamin Harrow, Member of the 
New York Bar. Thirty-four footnotes. 

Participation Trusts in Ohio.—‘University 
of Cincinnati Law Review,” November, 
1935. Page 490. By Charles W. Racine, 
Member of the Toledo Bar. Twenty-seven 
footnotes. 

Public Liability Insurance: The Injured 
Person’s Right to Recovery When the 
Policy Holder Fails to Give Immediate 
Notice to the Insurer.—‘Tulane Law Re- 
view,” December, 1935. Page 69. By Wil- 
liam H. McClendon, Jr., Member of the 
New Orleans Bar. Sixty-one footnotes. 


Notes and Comments on Legal Questions 

Corporate Reorganization to Avoid Pay- 
ment of Income Tax.—“‘Yale Law Jour- 
nal,” November, 1935. Page 134. Forty- 
nine footnotes. 

Validity of Spendthrift Trusts.—“Yale Law 
Journal,” November, 1935. Page 164. 
Thirteen footnotes. 


Estate Taxation of Property Subject to a 
General Testamentary Power of Appoint- 
ment.—“Yale Law Journal,” November, 
1935. Page 172. Twenty-three footnotes. 

Amortization of Premiums and Accumula- 
tion of Discounts in the Administration 
of Trust Investments.—“Yale Law Jour- 
nal,” November, 1935. Page 156. Twenty- 
one footnotes. 


Bank Liquidation 


Comptroller of the Currency O’Connor, 
has announced a total of 159 receiverships 
finally closed or restored to solvency since 
his last annual report to Congress dated 
October 31, 1934. Total disbursements, in- 
cluding offsets allowed, to depositors and 
other creditors of these institutions exclu- 
sive of 11 receiverships restored to solvency, 
aggregated $39,489,342, or an average re- 
turn of 71.79 per cent. of total liabilities, 
while unsecured depositors received divi- 
dends amounting to an average of 58.63 per 
cent. of their claims. 
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Wills Recently Probated 


Charles Davies Jones 
Railroad and Utility Executive 


The Central Trust Company of Cincin- 
nati, Ohio, was named co-executor of the 
estate of the late Charles Davies Jones. 

Mr. Jones was president of the Little 
Miami Railroad and chairman of the board 
of the Cincinnati Gas and Electric Com- 
pany. A member of the Ohio bar, he became 
associated with his railroad interest after 
thirteen years of law practice in Cincin- 
nati. He was a director of the Central Trust 
Company, Cincinnati; Equitable Fire In- 
surance Company, Cincinnati Street Rail- 
way Company, Cleveland and Pittsburgh 
Railroad, and Dayton and Michigan Rail- 
road. 


Edwin Wilbur Rice, Jr. 
Chairman of General Electric Company 


Edwin Wilbur Rice, Jr., honorary chair- 
man of the board of the General Electric 
Company, named the Schenectady Trust 
Company, Schenectady, N. Y., as co-execu- 
tor of his estate. 

Mr. Rice was a colorful figure in the de- 
velopment of the General Electric Company, 
an electrical engineer himself, he was in- 
terested in the development of research 
laboratories, and was the holder of over 
one hundred patents. 

At twenty-two he was plant superinten- 
dent of the old Thomas-Houston Company 
which merged into the General Electric 
Company, where he became technical di- 
rector, vice president in charge of manu- 
facturing and engineering, senior vice 
president and, in 1922, president. He was 
president of the American Institute of 
Electrical Engineers in 1917, and received 
the Edison medal in 1931 for his “Contri- 
bution to the development of the electrical 
systems and his encouragement of scientific 
research in industry.” 


William Irwin Grubb 
Judge, United States District Court 


Judge William Irwin Grubb, who at- 
tracted national attention last year in his 
two decisions involving major New Deal 
agencies, named the Birmingham Trust and 
Savings Company, Birmingham, Ala., as 
trustee of his estate. 

Although a Democrat, Judge Grubb re- 
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ceived his appointment from a Republican 
president, William Howard Taft. 

He adjudged the N.R.A. and the T.V.A. 
to be unconstitutional, and ruled against 
the P.W.A. in another decision of national 
significance. 

Judge Grubb was nominated on two sepa- 
rate occasions for the Supreme Court of 
the United States. 


Walter Scott 
Importer—F raternal Leader 


Colonel Walter Scott named the Irving 
Trust Company, New York City, as co- 
executor and co-trustee, under the terms 
of his will filed recently. 

He was a past Royal Chief of the Order 
of Scottish Clans of the United States and 
Canada, a former First Deputy Police 
Commissioner of New York City, and 
senior vice president of the importing firm 
of Butler Brothers until 1932. 

Mr. Scott was active in civic, social and 
charitable organizations for almost a half 
a century; being voted a life-long president 
of the Robert Louis Stevenson Society. 

His will gives a fine insight into the noble 
character of this busy executive. 

“During my life I frequently expressed my appre- 
ciation of the kindly remembrances received from 
many friends on the anniversaries and feast days 
which marked by progress on life’s highways. I loved 
the flowers which conveyed their friendships and af- 
fection, for their fragrance and beauty can appeal 
only to the living; their graceful form and perfume 
cannot be wafted across the chasm which separate 
the living from those who have gone to join the 
innumerable caravan. 

“T have always felt an impelling desire to accom- 
plish something definite in conferring happiness and 
relieving distress as conditions permitted me during 
my life, that I might not defer until after I had 
passed on an act that might stimulate a heart with 
joy, bring a smile to a tearworn face, help a strug- 
gling student, or extend a helping hand to those 
afflicted with disease, for an opportunity passed to do 
good is lost forever.” 


Milton J. Foreman 
Major General U. S. A.—Lawyer 


General M. J. Foreman, former Major 
General in command of the Thirty-third 
division, Illinois National Guard, and senior 
partner of the law firm of Foreman, Blu- 
ford, Krinsley & Schultz, named the Chi- 
cago Title and Trust Company, Chicago, 
Ill., as executor and trustee, with the First 
Union Trust & Savings Bank, now the First 
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National Bank, as successor executor and 
trustee. 

He had one of.the most brilliant military 
records in the United States Army, having 
been awarded the D.S.C. and the Silver Star 
Decoration with two clusters for bravery, 
and the Distinguished Service Medal for 
exceptional administrative service during 
the World War. He was also an officer of 
the Legion of Honor of France and a 
Commander of the Order of the Crown of 
Belgium. 

He had been a member of the Chicago 
City Council, chairman of the Street Rail- 
way Commission, chairman of the Chicago 
Charter Convention. 


Frank W. Hall 
Public Utilities Official 


Frank W. Hall, vice chairman of the 
executive committee of the merchandise de- 
partment at the Bridgeport plant of the 
General Electric Company, appointed the 
Stamford Trust Company, Stamford, Conn., 
as co-executor of his will. 

At the time of his death he was a direc- 
tor of the General Electric Supply Corp., 
the Trumbull Electric Manufacturing Co., 
and the Monowatt Corp. 


Randolph Hurry 
Railroad and Estate Lawyer 


Randolph Hurry, lawyer and real estate 
executive and a member of the New York 
bar since 1877, named the Farmers Loan 
and Trust Company, now City Bank Far- 
mers Trust Company, New York City, as 
contingent executor and trustee of his es- 
tate. Certain trusts created under the will 
are to exist until the death of Mr. Hurry’s 
grandchild, who is presently a minor. 

With John A. Dutton he established the 
firm Hurry & Dutton in 1892. He was also 
president of several real estate organiza- 
tions in New York. 


Joseph E. Kuhn 
Major General, U. S. A. 

Major General Joseph E. Kuhn, who 
served 40 years in the United States Army, 
appointed the Bank of America, N. T. & 
S. A., San Diego, Cal., as executor of his 
will. 

Graduating at the head of his class from 
West Point in 1885, he was appointed in- 
structor in civil and military engineering 
at the academy four years after. At the 
time the United States entered the World 
War, General Kuhn was regarded as the 
officer who had, in one capacity or another, 
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seen more war than any other man on ac- 
tive duty in the army. Although selected in 
September, 1917, to succeed to the position 
of chief of staff, General Kuhn preferred 
actual duty in France. 


The Commercial Trust Company of Jer- 
sey City, N. J., as trustee of a trust fund 
established by the late William A. Clark, 
United States Senator from Moniana, re- 
cently paid $500,324, being one-third of the 
value of the trust, to the Senator’s daugh- 
ter, Hugnette M. Clark. 


Record-Breaking Trust Mortgage 


The City Bank Farmers Trust Company 
of New York City filed the largest trust 
mortgage ever recorded in Queens County. 

The document, printed in a bound vol- 
ume of 148 pages, provides for a loan of 
$25,000,000 and covers 20 parcels of land 
held by a power company and its county 
affiliates. 

The record-breaking certificate entailed 
payment of mortgage tax of $125,000, five 
$1,000 Federal revenue stamps and a re- 
cording fee of $140. 


Bank Woman Speaks on Trusts 


Mrs. Elizabeth C. Woodward of the 
trust department of Chase National Bank 
spoke over the radio on November 13 as 
a part of the concurrent program spon- 
sored by the Association of Bank Wom- 


-en convening in New Orleans. 


Mrs. Woodward discussed in a most 
interesting manner, wills and estate 
problems of particular application to 
women, including a non-technical discus- 
sion on trusts and gift taxes. 


Eastern Conference on Banking 
Service 


Committees have been selected to ar- 
range for the Eastern Conference on 
Banking Service, to be held under the 
auspices of the American Bankers Asso- 
ciation in Philadelphia January 23-24. 
Robert V. Fleming, president of the 
association, will preside. 

The conference will embrace discus- 
sion of the managerial, legislative and 
operative problems confronting banks. 
This will in no way interfere with the 
established trust and savings conference. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—Harold B. Cutler has been 
made an assistant vice president of the 
Security-First National Bank and will be 
in charge of the municipal division of the 
bond department. Mr. Cutler has been in 
that field of banking since August, 1920, 
when he joined the former Security Trust 
& Savings Bank. 

Yuba City—C. A. Stillwell has been ap- 
pointed manager of the Sutter County 
branch of the Bank of America of Cali- 
fornia, He succeeds Leon Dassenville, re- 
tired because of illness. Mr. Stillwell has 
been in banking for the past nine years, 
beginning his career as a bookkeeper. 


ILLINOIS 

Chicago—Edward Contorer, formerly as- 
sistant trust officer of the Liberty National 
Bank, has been promoted to trust officer. 

Chicago—The South Chicago Savings 
Bank has announced the following elec- 
tions: Warren W. Smith, formerly presi- 
dent, chairman of the board; Guy A. Nelson, 
former vice president, president, and N. M. 
Frederickson, former cashier, vice president 
and cashier. 


KANSAS 
Topeka—S. V. Firestone, formerly vice 
president and secretary, has been elected 
president of the Guaranty State Bank to 
succeed the late N. A. Turner. Mr. Fire- 
stone has been an officer of the bank for 
the past 17 years. 


MASSACHUSETTS 
Newton—Henry A. Wentworth has been 
elected a vice president of the Newton Na- 
tional Bank to succeed: the late William C. 
Sills. He has been a director and member 
of the executive committee for several 
years. Mr. Albert M. Lyon, an attorney 
trustee, has been elected to the executive 

committee of the institution. 


MINNESOTA 
Lanesboro—O. W. Habberstad, formerly 
cashier of the Scanlan-Habberstad Bank & 
Trust Company, succeeds his father, who 
died recently, to the position of president. 


MISSISSIPPI 


Collins—Aaron Lott, formerly vice presi- 
dent of the State Bank and Trust Company, 
has been elected president of the bank. He 
succeeds the late Judge W. L. Cranford. 
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MISSOURI 

St. Louis—James P. Hickok was recently 
elected president of the Manchester Bank. 
He was formerly executive vice president 
of the institution and at one time in his 
career was a national bank examiner. Mr. 
Hickok succeeds the late J. E. Muckerman. 

Carrollton — Paul H. Lehman has been 
elected vice president of the Carroll Ex- 
change Bank. 

St. Louis—The Mercantile-Commerce 
Bank and Trust Company has announced 
the appointment of Charles B. Shapard as 
representative of the bond department and 
correspondent bank division of the bank. 
Mr. Shapard will make his headquarters in 
Tulsa, Oklahoma. His territory will include 
Oklahoma, Texas and part of Kansas. 


NEW JERSEY 


Plainfield—Edward F. Feickert has ten- 
dered his resignation as president of the 
First National Bank, to be effective Janu- 
ary 1. Mr. Feickert was formerly with the 
New York banking firm of Kuhn, Loeb & 
Company before he became interested in 
several banking concerns in Plainfield. 

Irvington — Harry Knox has been ap- 
pointed vice president of the Irvington Na- 
tional Bank. Mr. Knox was for six months 
a special financial representative of the 
Federal Housing Administration in the New 
York district. Prior to that time he had 
twenty-five years’ banking experience. 

Paterson—E. E. Puryear is resigning his 
position as president of the Paterson Na- 
tional Bank. He will become assistant to 
the president of the Texas Corporation, 
effective as of January 1. 


NEW YORK 

New York—George A. Peer was appoint- 
ed an assistant treasurer of the Chemical 
Bank & Trust Company at a recent meeting 
of the board of directors. Mr. Peer has been 
associated with the bank since 1918. At the 
same meeting Frederick W. Thomas and 
John G. Boyd were appointed assistant 
managers of the bank’s foreign department. 

New York —Julian C. Ruben has been 
elected to the position of vice president of 
the Sterling National Bank & Trust Com- 
pany. 

New York— The Manufacturers Trust 
Company announces the promotion of the 
following to assistant secretaries: Errett 
Dunlap, Jr., Nelson M. McKernan, Thomas 
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S. Olsen, Frances S. Williamson and Wil- 
liam B. Whitman. 

New York—Eugene F. Devoy was elect- 
ed treasurer of the Colonial Trust Company 
at a recent meeting of the board. 

New York—Anthony G. Quaremba has 
been appointed assistant secretary and 
manager of the tax department of the City 
Bank Farmers Trust Company. Mr. Quar- 
emba started with the National City Bank 
of New York in 1916 and was transferred 
to the City Bank Farmers Trust Company 
in 1929. He is chairman of the Committee 
on Banking Institutions on Taxation, a 
unit comprising representatives of na- 
tional and state banks, trust companies and 
private banking interests. 

New York—W. A. Higgins has recently 
been appointed an assistant treasurer of the 
Continental Bank & Trust Company. 

New York—Harold E. Shaw has been 
appointed manager of the Pennsylvania 
Station Branch of the Corn Exchange Bank 
Trust Company. 

Jamaica—Gilbert R. Hendrickson, previ- 
ously executive vice president and cashier 
of the Jamaica National Bank, was elected 
president of the institution. He succeeds 
Barton R. Smith, who retired last month. 


OREGON 
Portland—Bank of California announces 
the promotion of H. V. Alward and Fred- 
erick Greenwood. Mr. Alward has been 
made vice president in charge of the Pacific 
Northwest branches at Seattle, Tacoma and 
Portland. Mr. Greenwood, assistant man- 
ager of the Portland branch, has been made 

manager of that branch. 


PENNSYLVANIA 


Philadelphia—William Newbody Ely, vice 
president of the Girard Trust Company, 
requested the board of directors to accept 
his resignation. In compliance with Mr. 
Ely’s request, the board consented with re- 
gret. He has been associated with the insti- 
tution for the past 54 years. Thomas S. 
Hopkins, treasurer, was elected vice presi- 
dent; F. Lewis Barroll, assistant treasurer, 
was elected treasurer; Joseph Harrison, Jr., 
was elected an assistant treasurer, and 
Thomas S. Jenks an assistant secretary. 

Apollo—Dr. T. J. Henry has been elected 
a vice president and Samuel N. George 
named a director of the First National 
Bank. The elections were occasioned by the 
death of George J. Borty, formerly vice 
president and director. 

Philadelphia—Clinton S. Callahan, for- 
merly a vice president of Commercial In- 
vestment Trust Corporation, has been elect- 
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ed a vice president of Commercial Banking 
Corporation. 


Pittsburgh—F. Brian Reuter has been 
elected vice president of the Union Trust 
Company of Pittsburgh. Mr. Reuter will 
have charge of 
trust invest- 
ments and will 
assist in other 
matters relat- 
ing to the com- 
pany’s invest- 
ments. 

Between 1918 
and 1924 Mr. 
Reuter spent 
the greater 
part of the 
time in com- 
mercial bank- 
ing in Europe 
and in 1924 
became identi- 
fied with Wood, 
Struthers & Co., investment bankers of New 
York, later becoming manager of the Phila- 
delphia office. In 1932 Mr. Reuter became 
associated with the Girard Trust Company 
of Philadelphia and later was appointed 
assistant vice president in charge of trust 
investments. 


F. BRIAN REUTER 


SOUTH CAROLINA 

Columbia—H. H. Morgan, formerly vice 
president and cashier of the Citizens & 
Southern Bank of South Carolina, has been 
elected vice president in charge of the Co- 
lumbia unit. Mr. Morgan was at one time 
the private secretary of Mills B. Lane, 
chairman of the Citizens & Southern Na- 
tional Bank of Savannah, and later assistant 
vice president of that institution. 


VIRGINIA 
Suffold—N. G. Norfleet, formerly second 
vice president of the American Bank & 
Trust Company, has been made first vice 
president, succeeding the late W. R. Fraz- 
ier. C. O. Harrell, a director, has been 
elected second vice president. 


WASHINGTON 
Seattle— Howard H. Hansen, formerly 
supervisor of banking of the State of Wash- 
ington, has become vice president and 
manager of the Everett branch of Peoples 
Bank & Trust Company of Seattle. 


WISCONSIN 


Watertown—A. D. Platz, formerly vice 
president, has recently been elected presi- 
dent of the Farmers and Citizens Bank, 
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succeeding the late Herman Wertheimer. 
Charles Lutovsky has been elected vice 
president. 


Trust Institution Briefs 

Tucson, Ariz.—Phil. J. Munch of the 
Valley National Bank has announced the 
organization of the Tucson Chapter, Amer- 
ican Institute of Banking. The new chapter 
begins with 45 members and a course in 
commercial law to be given under direction 
of the faculty of the University of Arizona. 

San Francisco, Cal.—The American 
Trust Company has closed six of its San 
Francisco branches. The branch offices 
closed are located at 506 Castro Street, 346 
Powell Street, Fairmont Hotel, 907 Mission 
Street, 1001 Taraval Street, and 3600 Bal- 
boa Street. 

Santa Ana, Cal.—The First National 
Bank has been granted full trust powers. 

Oregon, Ill.—A charter has been granted 
the Ogle County National Bank. The presi- 
dent of the new bank is George M. Etnyre. 

Boston, Mass.—Three suburban banks, 
the Everett National Bank and Trust Com- 
pany, the Second National Bank of Malden 
and the Lechmere National Bank of Cam- 
bridge, are to be merged under the title of 
Middlesex County National Bank. The 


merger is to be presented for approval to 


the stockholders on December 23. Frederick 
E. Jennings, president of the Everett Na- 
tional Bank and Trust Company, will be 
president of the new bank. 

New York, N. Y.—George de Forest Lord, 
a member of the law firm of Lord, Day & 
Lord, was elected a member of the board of 
trustees of the United States Trust Com- 
pany, at a meeting held December 6. 

Clyde, N. Y.—The Citi- 
zens Bank of Clyde has re- 
ceived special authorization 
to act as trustee, executor, 
administrator, transfer agent 
or registrar of stocks and 
bonds, or in any other fidu- 
ciary capacity in which trust 
companies are permitted to 
act. The bank is a conversion 
of the Citizens Trust Com- 
pany of Clyde. 

Middletown, O.—Officers 
and directors of the new 
First American Bank & 
Trust Company were elected 
recently at a meeting of 
the stockholders. J. A. Aull, 
president of the First and 
Merchants, was elected presi- 
dent; E. F. Shivley, execu- 


MAURICE A. JAMES 
New Vice-President and Trust 
Officer, First National Trust 


& Savings Bank, San Diego, 
Cal. again doubled. 
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tive vice president; Carelton Eldridge, vice 
president and trust officer; L. C. Anderson, 
vice president. This institution is a merger 
of the First and Merchants National Bank 
and the American Trust and Savings. The 
building of the Merchants National Bank 
will be used. 

Lakeview, Ore.—The First National Bank 
of Portland has recently absorbed the Com- 
mercial National Bank of Lakeview. 

Portland, Ore.—The First National Bank 
bought the First National Bank of Medford 
on November 29 and opened it the following 
day as its 26th branch. B. C. Harder, presi- 
dent of the Medford bank, will retire after 
14 years as active head of the institution. 

Dallas, Tex.—The Mercantile National 
Bank has been granted full trust powers. 

Yakima, Wash.—The National Bank of 
Commerce of Seattle has absorbed the 
Yakima First National Bank which was 
capitalized at $500,000. 

Wheeling, W. Va.—At a recent session of. 
the Wheeling American Institute of Bank- 
ing, W. P. Walker ,trust officer of the 
Wheeling Dollar Savings and Trust Com- 
pany, delivered an address on “Trust 
Functions.” 


State Planters Anniversary 

The State Planters Bank and Trust Com- 
pany, Richmond, Virginia, completed this - 
month, seventy years of banking service, 
having established its first unit on Decem- 
ber 8th, 1865. The men who organized the 
bank were the former stockholders, custom- 
ers, and officers of the old Farmers Bank 
of Virginia, established in 1812. This old 
pre-war institution was forced out of busi- 
ness, as were all other Richmond banks, at 
the close of the Civil War. 

The bank has shown great 
progress in the past seventy 
years and now has five 
branches throughout the city. 

Although the trust depart- 
ment is comparatively new, 
having been inaugurated in 
November, 1912, its business 
and facilities have increased 
rapidly. After a _ steady 
growth until about 1922 a 
rapid development began, the 
volume of trust business be- 
ing doubled in the next five 
years. From 1927 to 1934, 
despite the retarding influ- 
ence of the depression, its 
volume of fiduciary business 
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Business Revival and Govern- 
ment Policy 

The current upward trend in the in- 
dices of business, according to Winthrop 
W. Aldrich, chairman of the board of 
Chase National Bank of New York, in 
his recent address before the Chamber of 
Commerce of Houston, Tex., “does not 
necessarily mean that we have been able 
to correct the adverse fundamental con- 
ditions which created the depression 
from which we are suffering.” 

Mr. Aldrich further stated in his ad- 
dress: “It is true that one major prob- 
lem has been solved. The weak points in 
our banking system have been cleared 
up; unsound banks have been eliminated; 
public confidence in the banks has been 
restored; and the Banking Act of 1935, 
as rewritten in the United States Senate 
under the leadership of Senator Carter 
Glass, constitutes a definite improvement 
in our banking laws. 

“Outside of the solution of the bank- 
ing problem, however, the adverse funda- 
mental conditions have either not been 
dealt with at all or have been tempo- 
rarily concealed. * * * 

“First and foremost among these is 
that of balancing the Federal budget. 
There is no magic in Federal Govern- 
ment credit. It rests on the same prin- 
ciples that any other credit rests on. Its 
credit rests on its taxing power, and its 
taxing power rests on the productive 
power of the taxpayers. 

“And, when you put public credit into 
jeopardy, you undermine the foundation 
on which private business must build and 
you increase unemployment instead of 
decreasing it. 

“The statement recently made by the 
President of the United States that great 
bankers had told him in the spring of 
1933 that the public debt of the United 
States Government could rise to a maxi- 
mum of from $55,000,000,000 to $70,000,- 
000,000, without serious danger to the 
national credit, created, I believe, uni- 
versal surprise and bewilderment among 
bankers. I do not myself know of any 
banker who has expressed the opinion 
that the debt of the United States Gov- 
ernment could safely rise to $55,000,000,- 
000, to say nothing of $70,000,000,000. 
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“In addition to our failure to solve the 
problem of balancing the Federal budget, 
we have created new and even greater 
problems by the currency policies adopt- 
ed in the past three years. 

“If abuse of the currency could have 
solved our economic problems, surely 
they would already be solved. The infla- 
tionists have had their day. The extrem- 
ists among them were proposing these 
measures as alternative measures early 
in 1933, apparently with the conviction 
that any one of them alone would solve 
all our economic problems. They have 
succeeded in getting all of them, and 
they have solved no problems. They have 
left us, however, with many grave and 
embarrassing new ones. 

“One of these problems is that of the 
excess reserves of the member banks of 
the Federal Reserve System. 

“T do not believe it is desirable that 
reserve requirements should be frequent- 
ly changed. I believe in fixed reserve 
requirements and dependable reserve re- 
quirements. I would raise them adequate- 
ly now, while the excess reserves are very 
great, and then I would let them alone.” 


Nation’s Largest Financier and 
Mortgagee 

The Federal Government, already the 

largest banker in the country, is in a 

position to become the nation’s greatest 

real estate owner and operator. The gov- 


ernment wholly finances twenty-one 
agencies and ten others partly, it has 
written on the Treasury books $94,582,- 
194 of real estate and other property held 
for sale. The largest proportion of this 
sum came from loans that were not re- 
paid. 

The Federal land banks have 24,000 
farms, booked at a value of $22,405,398; 
the Home Owners’ Loan Corporation was 
listed with $2,034,509 of real estate held 
for sale. Officials say it actually owns 311 
homes, with foreclosure proceedings un- 
der way against 2,105 others. The R.F.C. 
has $3,298,825 of property for sale, but 
for the most part, this was taken over as 
collateral in the liquidation of banks. The 
only other large real estate item on the 
books is one of P.W.A. for $10,189,560. 





Pennsylvania Mid-Winter Trust Conference 


ROBLEMS of vital current im- 

portance to fiduciary interests of 
Pennsylvania were discussed at the Mid- 
Winter Conference of the Trust Com- 
pany Section, Pennsylvania Bankers 
Association, held in Harrisburg on De- 
cember 6, and attended by over 300 dele- 
gates. Championship of the public inter- 
est was disclosed by the record of trust 
officials in active and earnest advocacy 
of progressive legislation and operating 
methods. 


Estimable Record of Trust Service 


Gwilym A. Price, chairman of the 
Trust Company Section of the Pennsyl- 
vania Bankers Association and _ vice- 
president of the Peoples-Pittsburgh 
Trust Company of Pittsburgh, in his 
opening remarks stated: 

“Over ten years have elapsed since 
this group first organized to give the 
people of Pennsylvania the best possible 
trust service obtainable anywhere in the 
United States. Our state, with its popu- 
lation of over ten million people, is so 
important in its natural resources, it is 
highly necessary that the best facilities 
for the conservation of real and personal 
property be in active motion and we be- 
lieve that we have such facilities and 
they are being used by our people to a 
constantly increasing extent. There is 
definite evidence that the American trust 
business has emerged from the depres- 
sion higher in the esteem of the public 
than before the difficult years so recent- 
ly past. From 1926 to 1935 the number 
of trusts being administered by the 
Trust Departments of the National banks 
has increased 462%, together with an 
increase of eight billion dollars in the 
volume of individual trust assets, a gain 
of 900%. 

“Our job of telling the people of this 
state just what trust service stands for, 
lies ahead. We have only touched the out- 
side edge of that task and I believe the 
next five years will show the greatest 
strides yet made in the use of informa- 
tive advertising and publicity. Our news- 
papers are our highest and best vehicles 
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for informing our citizens the when, 
where, how and why of trust investments. 
Every dollar allotted to advertising is 
an investment and not an expenditure. 
Our institutions are the greatest con- 
servators of wealth yet devised, the same 
as life insurance is the greatest creator 
of wealth. There is absolutely no reason 
why we should withhold from our people 
the fullest information about the reason 
for our existence and how to use our 
facilities.” 


Committee on Cooperation With 
the Bar Report 


When we set out upon our survey in 
February, 1932, it marked the beginning 
of a definite plan to find the facts and to 
use those facts in making adjustments 
that would remove certain irritations 
which were causing ill will between two 
important groups that should work to- 
gether in harmony for the good of both 
and for the good of the people served by 
both. 

The plan developed has been successful 
and while we do not claim that it has 
been perfect it has done much to remedy 
conditions. * * * Out of that survey and 
the findings connected therewith there 
grew a series of communications or 
briefs which were published and fur- 
nished to all of our members. 

These communications are now of pe- 
culiar interest by reason of the fact that 
the American Bar Association has for 
almost a year been engaged in forward- 
ing with great vigor a program designed 
to “advance the general welfare of the 
profession, to promote the standing of 
the Bar with the people and to improve 
the character of its public service.” It is 
known as the National Bar Program. It 
has five objectives, as follows: 

1. Enforcement of Criminal Law. 

2. Raising the Standards of Legal Edu- 

cation and Admission to the Bar. 

3. Selection of Judges and Bar Activities 

in connection therewith. 

4. Elimination of the Unauthorized Prac- 

tice of the Law. 

5. Enforcement of Professional Ethics. 
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Your committee as well as the whole 
membership must be vitally interested 
in the development of a program that 
incorporates such high principles and 
reaches out toward such definite objec- 
tives. Items 2 and 4 of the Bar Program 
are of peculiar interest to us since they 
deal with raising the standards of legal 
education and the elimination of the un- 
authorized practice of the law. Our com- 
munications, beginning in 1932, stressed 
both of these items and our work has 
been largely concerned with them. Very 
early we discovered the necessity for 
more and better instruction of prospec- 
tive lawyers upon the drafting of admin- 
istrative features contained in wills and 
trusts. Our lectures in the law schools of 
the state, now being conducted for the 
third year, have reached men and women 
ready to graduate and be examined for 
fitness to practice law, and this work has 
been a quiet but effective effort to inform 
them of the practical matters that must 
be considered in framing these admin- 
istrative provisions of wills and trusts. 
Of course our program has primarily 
been to have our members avoid doing 
those things which might fall within the 
scope of the unauthorized practice of the 
law, but we have also been interested in 
seeing that the members of the Bar know 
that many times they have fallen short 
of the best practice in writing wills and 
trusts. In this way be believe we have 
reduced the ill will which formerly ex- 
isted. 

It is of interest to recall that other 
states have adopted some of the items 
in our program as well as the general 
terms of our declaration of principles. 

We have had deflections from our ac- 
cepted formulae and some of the officials 
present will recall our conversations or 
correspondence with them upon these 
matters. When fully understood you have 
made the necessary adjustments and at- 
tempted to adhere to them. 

It is unfortunate that from unin- 
formed sources bills directed toward 
trust company practices will appear in 
our Legislature from time to time and 
be urged for passage. We do not need 
any more legislation upon this subject. 
What we do need is continued coopera- 
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tion in eliminating the causes of trouble. 

The members of the committee were: 

Carl W. Fenninger, vice-president, 
Provident Trust Company, Philadelphia, 
chairman. 

Frank G. Sayre, vice-president, Penn- 
sylvania Company for Insurance on 
Lives and Granting Annuities, Phila- 
delphia. 

Earl A. Morton, vice-president, Com- 
monwealth Trust Company, Pittsburgh. 

Gwilym A. Price, vice-president, Peo- 
ples-Pittsburgh Trust Company, Pitts- 
burgh. 

Frank P. Benjamin, president, Scran- 
ton-Lackawanna Trust Co., Scranton. 


Trust Investments Committee 
Report 


During the past few years your Com- 
mittee on Trust Investments has sub- 
mitted sundry reports covering first a 
hope, next a program, and finally the 
beginning of that program to remove 
from our State Constitution an inflexible 
provision relative to the scope of invest- 
ments permitted as legal for trust funds 
in Pennsylvania. 

Today we offer as our report a copy of 
Trust Investments in Pennsylvania, with 
which you are all familiar. Within the 
pages of that publication are set forth 
a preliminary statement by our Secre- 
tary of Banking, Dr. Harr; a clear recit- 
al of the historical background by our 
counsel, Franklin Spencer Edmonds, 
Esq.; a statement from the committee 
followed by the text of the Act, with 
generous comments and references, and 
a list of 276 investments believed to 
conform to the tests in the Act. The pub- 
lication closes with a list of services 
and the publications believed to be of 
value in interpreting and applying the 
Act, as well as several forms now in 
active use in the work of analyzing and 
selecting investments for trust funds. 

Now that the principal objective 
sought by our committee has been at- 
tained, we have reached a point where 
our activities can enjoy that now famous 
“breathing spell” upon which American 
business has finally entered. 
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We must bear in mind, however, that 
bonds which may conform today to the 
tests and provisions of our new Act is 
no guarantee of their status remaining 
fixed. 

It is entirely unnecessary that any 
part of the subject matter of this report 
be retained in your memory, but it is of 
vital importance that you remember al- 
ways the urgent necessity for constant 
.review and survey of trust investments 
in your care. 

A too frequent repetition of any state- 
ment is always tiring, but we feel im- 
pelled to make one more statement 
regarding the manner in which our Con- 
stitution was changed and our law 
framed and placed upon the statute 
books. It was due almost solely to an 
outstanding example of cooperation. In 
the ranks of our committee there was a 
unanimity of belief in the need of a 
change and it was also aware of the 
work to be done in order that it could 
become an accomplished fact. This belief 
and cooperation were indulged in by 
every member of our cooperating group 
and the entire membership throughout 
the state, without whose help our com- 
mittee would have been powerless to per- 
form its task. We reacknowledge, there- 
fore, our great indebtedness to everyone 
in the group of analysts and in our 
membership, many of whom performed 
so faithfully and well. We are indebted 
to that large group of our members who 
supplied the funds in varying amounts 
toward the necessary expenses to the 
point where our bill became a law. 

In our original plan we contemplated 
that with the passage of the Act there 
would be a companion bill passed simul- 
taneously, under which the list of 
“legals” would be published. As the pas- 
sage of that bill would have involved an 
extra burden upon the office of the Sec- 
retary of Banking, the introduction of 
the bill was temporarily dropped. Fol- 
lowing this decision we received an offer 
to publish the Act and list, providing the 
cost could be met by spreading it 
throughout the entire membership. A 
survey among our members made it clear 
that the actual costs could be met and 
we therefore proceeded to authorize the 
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compilation and publication of Trust 
Investments in Pennsylvania. 

It was our original intent to place in 
the hands of our members a list of in- 
vestments which, after painstaking anal- 
ysis, was considered as being eligible 
for the investment of trust funds in 
Pennsylvania. We had no idea of making 
the list available to those outside our 
own ranks. In the course of completing 
that task, requests were received for 
copies to be made available for compli- 
mentary distribution among others than 
officials of trust institutions. Arrange- 
ments were made and carried out for 
quantity distribution. Additional re- 
quests for a still wider circulation has 
prompted an additional estimate for 
printing and distribution. A supplemen- 
tary report of this feature is contained 
in a statement to be made aside from 
and following this report. 
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Before closing this reference to the 
publication of the list, each member 
should know that the task of compiling 
and publishing the list has been accom- 
plished at a small unit cost; whereas, if 
the work has been imposed by an Act of 
Assembly upon the office of the Secre- 
tary of Banking, each bank and trust 
company might have been assessed sub- 
stantially under the possible terms of 
such Act of Assembly through a charge 
made direct from that office. 

Each member of the Trust Company 
Section will recall that as soon as Trust 
Investments in Pennsylvania was ready 
for distribution, we released to each one 
a suggested notice of publicity to be 
used in local papers in the various com- 
munities throughout the state. Your re- 
sponse to this was much more modest 
than it should have been, as we believe 
many opportunities were lost by you for 
favorable public notice regarding the 
completion of a task which affects so 
many of our citizens. The only reason 
this matter is mentioned in our report 
is because we are firm believers in the 
necessity and advisability of constantly 
informing the public regarding construc- 
tive pieces of work done by our banks 
and trust companies. 

A list of the members of the commit- 
tee follows: 

Chairman—Frank G. Sayre, vice-pres- 
ident, The Pennsylvania Company for 
Insurances on Lives and Granting An- 
nuities, Philadelphia. 

Carl W. Fenninger, vice-president, 
Provident Trust Co., Philadelphia. 

George W. Reily, president, Harris- 
burg Trust Co., Harrisburg. 

Jonathan M. Steere, vice-president, 
Girard Trust Company, Philadelphia. 

Clarence Stanley, first vice-president, 
Union Trust Company, Pittsburgh. 

Frank P. Benjamin, president, Scran- 
ton-Lackawanna Trust Co., Scranton. 

John H. Evans, vice-president, Mc- 
Dowell National Bank, Sharon. 

Earl A. Morton, vice-president, Com- 
monwealth Trust Company, Pittsburgh. 

Charles A. Schreyer, vice-president, 
West Branch Bank and Trust Co., Wil- 
liamsport. 
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Trust Examinations and Operating Policies 


In his address on “Trust Examina- 
tions,” Dr. W. Carlton Harris, Deputy 
Secretary of Banking of Pennsylvania, 
stressed encouragement of greater uni- 
formity of trust accounting methods as 
a definite objective of the Department 
of Banking. Dr. Harris further said, 
“Many small institutions entered the 
trust field without previous experience 
and without a sufficient earning power 
to hire experienced trust officers. .. . In 
general, competent trust management 
requires the organization of a separate 
trust department under the supervision 
of a designated officer or officers and, in 
the larger institutions, an active trust 
committee which should determine poli- 
cies and supervise all important trust 
activities. In the larger institutions ad- 
ditional committees are necessary such 
as committees to pass upon investments, 
real estate and mortgage supervision, 
etc. 

“The most important function of man- 
agement is the determination of an 
investment policy and the constant super- 
vision and review of existing invest- 
ments. In establishing an investment 
policy, the first factor to be considered 
is security of principal. Today this is a 
matter of serious difficulty. Most legal 
investments in the form of bonds are 
selling at very high prices and returning 
prosperity, with rising interest rates, 
may adversely affect such bond prices in 
the not too distant future. It is not sug- 
gested that trustees should invest in 
speculative securities to meet this pos- 
sibility, which may not develop; but in 
instances where beneficiaries and re- © 
mainderman are sui juris, it may be pos- 
sible to procure their assent to a diversi- 
fied investment policy which may to some 
degree afford a safeguard against that 
eventuality. 

“Frequent periodic supervision should 
be given to existing trust assets to de- 
termine the advisability of their reten- 
tion or sale. In such an analysis atten- 
tion should be given not only to the 
securities themselves, but to the circum- 
stances and conditions surrounding each 
trust estate. * * * 
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“In the matter of mortgages, every 
reasonable effort should be made to pre- 
vent tax delinquencies and interest de- 
faults. Periodic re-appraisals of real 
estate are not only required by the 
Fiduciaries Act, but are advisable as a 
matter of management and, if the re- 
appraisals indicate that the size of the 
mortgage exceeds the legal limit, every 
effort should be made to obtain payments 
on account of principal. .. . Real estate by 
itself is not a legal investment for trust 
funds; and under those circumstances it 
should be disposed of as promptly as it 
can be without loss to the corpus of the 
estate. In the discretionary trusts it may 
be retained. If it is poorly located, in bad 
condition, non-income producing, or un- 
improved, it should be sold as soon as 
possible. There is today a general belief 
that the country is entering upon a per- 
iod of increasing prosperity and rising 
prices; and under these circumstances, 
trust officers may well consider the ad- 
visability of holding for better prices 
real estate which is well located, in good 
condition, rented and bringing in a fair 
rate of return. 

“It is a sound policy for most institu- 
tions to accept co-fiduciary relationships 
only if the possession of the assets is in 
the institution and if it has supervision 
or charge of the accounting. Generally 
speaking, the consent of co-fiduciaries for 
investments is necessary, and there is 
some doubt as to whether a mere failure 
to dissent can be considered as consent. 

“The examiners look into the question 
of new trust business to make sure, 
among other things, that the minutes of 
the trust committee or the board of 
directors note the closing out of any 
trust account and the acceptance of new 
trust business. And in that respect the 
examiners are asked to call to the at- 
tention of the officials of the bank the 
question of adequate remuneration. There 
are some institutions now in possession 
of a very large number of small trust 
estates which must be managed at a loss 
to the institution, and generally speak- 
ing the question of the profitability of a 
trust department is a matter of interest 
to the bank, to the trust managers and to 
the Department of Banking.” 
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The One Mill Tax 

Mr. M. Clyde Scheaffer, Deputy Sec- 
retary of Revenue, discussed the addi- 
tional one mill Pennsylvania personal 
property and corporate loans taxes im- 
posed by the Act of June 22, 1935, of | 
particular interest to those engaged in 
trust work. 

In connection with the corporate loans 
tax the question was raised as to whether 
the debtor corporation will absorb this 
additional tax or attempt to pass it on 
to the security holder or individual tax- 
payer by deducting it from the interest 
paid. This question is particularly in- 
teresting in relation to so-called tax-free 
or tax-refund bonds issued by corpora- 
tions. 

It was also brought out that under 
the new law, in addition to the tax return 
made to the county, a return for per- 
sonal property must be filed with the 
Revenue Department by each taxpayer on 
or before March 15th of each year, the 
first return to be filed during the year 
1936. 


Mortgage Pool Legislation Spe- 
cial Committee Report 


There are, of course, many arguments 
for, and some reasonably valid argu- 
ments against, collective mortgage in- 


vestment for trust purposes. Your 
committee feels that two of the strongest 
features in support are the following: 

First, that for fractional balances of 
larger trusts, collective mortgages rep- 
resent a source of investment for bal- 
ances which could not otherwise be 
profitably employed. 
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Second, that for smaller trusts, collec- 
tive mortgages represent a source of 
investment which provides a diversifica- 
tion of risk and a stability of income not 
available were these small trusts to be 
invested in individual mortgages. 

Your committee realizes that when 
collective mortgage investments were 
first permitted, the enabling acts did not 
contain restrictions, so that the opera- 
tion of the collective mortgage invest- 
ment funds were left more or less to the 
judgment of each individual institution 
operating such funds in its trust depart- 
ment. As a result there have been many 
abuses (and we have also been through 
a depression) which have brought the 
entire idea of mortgage pools into a 
state of discredit, which the committee 
feels does not in any way weaken the 
soundness of the collective mortgage in- 
vestment idea. Accordingly, the commit- 
tee believes that if proper restrictions 
can be placed around the operation of 
these funds, their advantages may be 
safely made available for investment of 
trust funds by corporate trustees. 

Your committee has held four meet- 
ings. Out of these meetings has come a 
series of proposals. When the committee 
was first appointed, it had been hoped 
that legislation covering’ operation of 
collective mortgage investment funds 
might receive consideration by the Legis- 
lature during the forthcoming Special 
Session. We are now advised that the 
considerations of the session will have 
to do entirely with Social Security and 
Relief measures, so that definite legisla- 
tion covering our particular subject must 
be delayed until the regular session of 
the Legislature in 1937. 

Your committee will continue its de- 
liberations throughout the coming year 
and either at the Annual Convention or 
at the Mid-Winter Conference in 1936 
will present for your consideration a 
final draft of proposals which we believe 
will be acceptable not only to the bank- 
ing authorities and to the Legislature, 
but also to the members of this Associa- 
tion, whose interest it is to make any 
form of investment of trust funds safe 
and practical. 
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A list of the members of this Special 
Committee follows: 

Chairman—G. Fred Berger, treasurer, 
Norristown-Penn Trust Company, Nor- 
ristown. 

Charles N. Moore, vice-president, York 
Trust Company, York. 

John H. Evans, vice-president and 
trust officer, McDowell National Bank, 
Sharon. 

W. J. Sitgreaves, executive vice-presi- 
dent, Easton Trust Company, Easton. 

Charles E. Young, trust officer, Union 
Trust Company of Pittsburgh, Pitts- 
burgh. 

M. Paul Smith, assistant trust officer, 
Norristown-Penn Trust Company, Nor- 
ristown, Secretary of the committee. 


Recent Legislation 


Franklin Spencer Edmonds, Esq., past 
president of the National Tax Associa- 
tion and a. former member of General 
Assembly of Pennsylvania, in his address 
on “Recent Developments in the Law 
Affecting Banks and Trust Companies,” 
spoke particularly of the laws enlarging 
the field of legal investments for trust 
funds. 

Mr. Edmonds also directed attention to 
some aspects of the increased taxes im- 
posed at the last session of the Legisla- 
ture, and pointed out that the recent 
decisions of the Supreme Court of Penn- 
sylvania in the case of Kelly, et al. v. 
Kalodner et al., holding the graduated 
personal income tax unconstitutional, 
would deprive the state of revenue in an 
amount estimated at $25,000,000. With 
the needs of the state for relief pur- 
poses, estimated at $60,000,000, he stated 
that the special session of the Legisla- 
ture will inevitably be called upon to 
provide for new taxes. Mr. Edmonds 
strongly urged the banks and trust com- 
panies to take the lead in their communi- 
ties in developing public opinion against 
new or increased taxes except as abso- 
lutely necessary, and to the extent that 
new or increased taxes were necessary, 
in favor of such taxes as would result in 
an equitable distribution of the increased 
tax burden. 





Second New England Trust Conference 


Under Auspices of Corporate Fiduciaries Association of Boston 


From Report of H. B. DRIVER as Secretary of the Association 


HE Second New England Trust Con- 

ference, conducted by the Corporate 
Fiduciaries Association of Boston on 
Friday, December 13, 1935, at the Bos- 
ton City Club, was carried out in every 
detail in accordance with the program 
attached. 

President Gray cordially welcomed the 
representatives and stated that the en- 
thusiastic response to the invitation ex- 
tended to attend the Second Conference 
was an indication that similar confer- 
ences each year were well worth while 
and should be undertaken by our asso- 
ciation. 

Mr. Henry E. Sargent, Secretary of 
the Trust Division, American Bankers 
Association, was introduced by Presi- 
dent Gray and extended an invitation to 
the representatives to attend the Eastern 
Regional Conference on Banking and 
Trust Service of the American Bankers 
Association to be held on Thursday, Jan- 
uary 23, 1936, at 7:30 p.m., at Phila- 
delphia, Pa. 

Mr. Brown, in his address, “Relation of 
the Bar to Trust Procedure,” called forth 
perhaps the greatest discussion the sub- 
ject being both pertinent and highly 
enlightening. 

Again this year the Executive Com- 
mittee thought it wise not to have the 
addresses or the questions and answers 
during the discussion periods reported. 

Representatives were present from all 
of the New England States, Pennsyl- 
vania and New York. The total registra- 
tion was as follows: Massachusetts, 202; 
Vermont, 9; Connecticut, 14; Rhode Isl- 
and, 18; New Hampshire, 9; Maine, 13; 
New York, 5; Pennsylvania, 2; a total 
of 272. 

This year the association planned a 
buffet luncheon served for the represen- 
tatives, an innovation of decided benefit 
to the members present, in that they had 


the opportunity to meet and discuss prob- 
lems of mutual interest. 

During the session Mr. John E. Bray- 
ton, President of the B. M. C. Durfee 
Trust Company, Fall River, Massa- 
chusetts, was called upon to outline the 
Graduate Courses being conducted by 
the Trust Division of the American 
Bankers Association at Rutgers College. 
Mr. Brayton emphasized the intensive 
studies of trust business and the re- 
search work which each student was 
called upon to undertake and the decided 
benefits to those attending the Graduate 
Courses. 

The sessions were closed by Mr. Sohier, 
conference chairman, who stated that 
the association would welcome construc- 
tive criticisms as to the conduct of the 
conference, the advisability of continuing 
to hold similar conferences, and requested 
the representatives to write the Secre- 
tary “suggested topics” for consideration 
of the program for the next conference. 


Program 

“Advances Made in Trust Accounting and 
Control”—Amasa W. Bosworth, As- 
sistant Vice President, First National 
Bank of Boston. 

“Investment Policies’—Robert Baldwin, 
Vice President, Second National Bank 
of Boston; C. Kenneth Fuller, Trust 
Officer, Agricultural National Bank, 
Pittsfield. 

“Relation of Life Underwriter, Trust 
Department and Client”’—Roy H. 
Booth, Trust Officer, National Shaw- 
mut Bank, Boston; Lester von Thurn, 
John C. Paige & Co., Boston. 

“The Present Trend in Federal Taxes”— 
John A. Burns, Vice President, Chase 
National Bank, New York City. 

“Relation of the Bar to Trust Proce- 
dure”’—James B. Brown, Counsel for 
Massachusetts Bankers Association. 
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Books and Brochures Reviewed 


Trust Investments in Pennsylvania— 
Published October, 1935, under the direction of 
the Committee on Trust Investments, Pennsylvania 
Bankers Association. 

Two hundred seventy-six separate issues 
of bonds aggregating nearly three and one- 
half billion dollars par value, issued by 
railroads, gas, water, electric and telephone 
companies, believed to meet the require- 
ments of the fiduciaries act of Pennsylvania 
and therefore legal investments for trust 
funds, are listed in this sixty-five page 
publication. 


Editor’s Note: Details regarding the work of 
the committee are given on page 630. 


Hand Book of Will & Trust Forms— 
Compiled and edited by R. P. ABBEY, of the 
Ohio Bar. Published 1935 by Fomo Publishing Co., 
Canton, Ohio. 188 pages 8% by 10% in. Price 
$3.50. 

Mr. Abbey has made available to trust 
officials, estate attorneys, students, and 
others interested in the preparation of wills, 
trusts, and agency agreements, or a knowl- 
edge of approved forms, a valuable refer- 
ence book. The book contains 10 complete 
wills, 8 living trust agreements, 3 life in- 
surance trust forms, 4 business insurance 
trusts and 3 examples of agency agree- 
ments. 488 separate clauses are inserted 
and the -wording of the actual wills of 
Frank Crane, Henry P. Davidson, Elbert 
H. Gray, Conrad Hubert, James A. Pat- 
ten, John G. Shedd and Festus J. Wade, 
probated in various jurisdictions, are in- 
cluded in the text. Exhaustively indexed. 


Tax Systems of the World— 

By The Tax Research Foundation, Mark Graves, 

president. Published December, 1935, by Commerce 

Clearing House, Inc., Chicago, Ill. Fabrikoid. 366 

pages. Price $15.00. 

Two hundred large scale tables which 
present a panoramic picture of the status 
of taxation the world over are included in 
the sixth edition of this unique and valu- 
able tax atlas. 

Tables reflecting the many new tax laws 
and changes enacted by the Congress and 
the fifty-six sessions of the 47 state legis- 
latures convening in 1935 are especially 
timely. 

The factual information is arranged by 
states and countries, and by types of taxes. 


Comparative tables are also shown and 
nineteen tables cover state, estate and gift 
taxes; property tax exemption, etc. 

The publishers state that over two hun- 
dred tax authorities and specialists in this 
country and abroad contributed to compil- 
ing and coordinating the mass of data into 
its present form under the editorial direc- 
tion of the New York State Tax Commis- 
sion. 


The Ghost in the Balance Sheet— 

By CHALLIS GORE, co-author The Forgotten 

Fifty Billions. Published December, 1935, by Scien- 

tific Press, Inc., New York. 51 pages. Price $1.00. 

A highly interesting portrayal of the 
depreciation and obsolescence of equipment 
as the ghost in the balance sheet. 

The author says that in too many in- 
stances depreciation is charged off, usually 
as a tax savings, and is credited to a sink- 
ing or reserve fund which in reality is 
merely a ghost account. He points out 
dangers and specific instances where this 
practice has proven disastrous. 

Of particular interest to trust men is the 
author’s argument for the creation of trust 
funds as the most logical place to hold 
replacement funds. He proposes the deposit 
of the amount of depreciation or obsoles- 
cence monthly in a trust institution under 
a special trust agreement which gives the 
trustor the requisite flexibility. It is ex- 
pressly stated that this plan is not of in- 
terest to trust companies unless the amount 
of equipment would be of sufficient volume 
to warrant their handling the account. 

Here is a typical excerpt from the selling 
standpoint of Mr. Gore’s book: “It is no 
more necessary than it is advisable for a 
corporation officer, its board of directors, 
or the proprietor of a business directly to 
manage the investment of its reserve fund. 
It is no more necessary than for the same 
individuals to counsel themselves on legal 
matters.” * * * “A modern type of trust 
service is now available to serve the needs 
of business firms and corporations. Prom- 
inent banks serve as trustee of funds estab- 
lished for business reserve and other specific 
purposes. Facilities—a complete plan and 
program—are now available which, until a 
few years ago, were unknown * * * non- 
existent.” 
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Minimizing Death Taxes 


Digest of Discussion by F. O. SHELTON 
Assistant Trust Officer, Fort Worth National Bank, and 
' ; LESLIE COLEMAN ; 
Vice President, San Jacinto National Bank of Houston, Before Trust Section, 
Texas Bankers Association 


HEN the Revenue Act of 1935 be- 

came law, the Federal Government 
in effect invited estate owners to make 
adjustments of their estates to avoid, to 
a great extent, the excessively high estate 
taxes imposed by that act. In addition 
the Government placed a premium on 
promptness by delaying the effective date 
of the radical increase in gift tax rates 
to January 1, 1936. To be convinced that 
wealthy men and women realize the exist- 
ence of this bargain condition and are 
accepting the invitation, it is only neces- 
sary to read the newspaper comments on 
the subject. 

It is doubtful if Congress realized 
fully the extent and importance of its 
action when the first Federal estate tax 
law was passed on September 8, 1916, 
with its rates ranging from a minimum 
of 1% to a maximum of 10%. It is 
doubtful if the individuals responsible 
for such legislation could conceive of the 
tax mounting to a maximum of 70% 
on the larger estates, yet that is exactly 
what happened when the Revenue Act of 
1935 became law on August 30, 1935. To 
say that this phase of taxation has 
reached alarming proportions is to em- 
ploy mild language. 

The present estate tax law is a far cry 
from that passed in 1916. We can judge 
the future only by the past, and a study 
of the past will afford little comfort to 
owners of large estates. We do not know 
what to anticipate in the way of tax 
legislation, but the inheritance tax bill 
proposed by the House during the last 
session of Congress is an indication of 
what is possible. If you will recall, this 
proposed tax was in addition to the high 
estate tax then in existence and provided 
for specific exemptions as low as $10,000 
and for rates ranging from a minimum 
of 4% to a maximum of 75%. 

With this state of affairs existing we 
have one of the most appealing sales 


arguments that we will probably have 
for some time to come. Trust men and 
trust institutions have an opportunity to 
render a real service to their more re- 
sponsible clients by pointing out to them 
the method by which their tax liability 
might be minimized. 

By studying the tax law we find that 
because of the increase of rates that 
apply in the case of the larger estates, A 
and B leaving estates of $500,000 each 
at death will pay a considerably smaller 
amount in death taxes than C leaving an * 
estate of $1,000,000 at death. Going fur- 
ther and studying the gift tax law, we 
find that if A gave all of his property 
away, the combined transfer taxes of A 
and B (A by gift and B by death) would 
be even less. On the same theory C, the 
owner of the $1,000,000 estate, may 
transfer his property at a substantial 
saving by giving one-half of it away dur- 
ing his lifetime and paying the gift tax 
thereon and leaving the other one-half 
to be taxed at his death. 

In addition to the great saving that 
may be made in regard to transfer taxes, 
we find that by splitting the income from 
the property among a greater number of 
recipients we will have a greater number 
of exemptions and that the tax to each 
will be in the lower brackets, which will 
result in an annual saving in income tax 
of a very substantial amount. 

Figures in Actual Case 

A few days ago we had occasion to 
analyze the tax liability of one of our 
good customers—a retired business man, 
well along in years, whose wife is still 
living and who has two married daugh- 
ters. According to his own estimate, the 
community estate belonging to him and 
his wife is now valued at approximately 
$1,150,000. At his suggestion we calcu- 
lated the saving in taxes that would 
result by their making a joint, irrevoc- 
able gift in trust of community property, 
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aggregating $465,000. The result of our 
calculations was that if no plan of estate 
adjustment were adopted they would 
have a combined death tax liability under 
the present law of $219,800. If the gift 
were made as he proposed before Janu- 
ary 1, 1936, the total gift, estate, and in- 
heritance taxes incident to the transfer 
of their property would amount to $126,- 
720, or a saving of $93,080. In addition, 
by assuming that they had a net taxable 
income from all of their property of 3%, 
the adjustment would result in an annual 
saving in income tax of $1,273.09. An- 
other interesting result of our calcula- 
tion in this connection was that the com- 
bined saving in income and transfer 
taxes would pay the trustee’s compensa- 
tion for a period in excess of eighty- 
eight years. 

So you see we have something really 
attractive to offer. Of course all gifts 
that are made will not be placed in trust, 
but a great majority will. Our field of 
prospects for this type of trust business 
is limited only by the number of wealthy 
persons in our community. Of course the 
plan will be more attractive to some than 
to others. It will be particularly attrac- 
tive to the person with a substantial sur- 
plus and a family situation so well set- 
tled that he can set about a virtual final 
disposition of his affairs. 


Solicitation of Trusts Created to Save Taxes 


There has been some question as to 
whether or not it is wise to solicit trust 
business on the tax saving idea. Person- 
ally, it is my opinion that we should for 
at least four substantial reasons. 

First—By doing so we are rendering 
a service by pointing out to our custom- 
ers the saving that can be effected. Par- 
ticularly is this true in our section of the 
country where I find that people gener- 
ally are not tax conscious. We should be 
glad to pass this information on to them, 
whether it results in trust business im- 
mediately or not. 

Second—The pointing out of the tax 
saving idea is not the only service ren- 
dered. There is the additional and more 
important service that the trust institu- 
tion has to offer in the management of 
property. 
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Third—Living trusts in themselves are 
economical arrangements. By the use of 
such an agency it is possible to eliminate 
a great amount of administration ex- 
pense incident to the transfer of prop- 
erty by will and to eliminate losses due 
to the handling of the properties by bene- 
ficiaries who are not capable, by reason 
of inexperience or otherwise, of properly 
handling or managing the property. 

Fourth—The adoption of a plan of this 
kind affords the donor an opportunity to 
observe the administration of the estate 
by the trustee and the use of the benefits 
of the estate by the donee, thereby ena- 
bling him more intelligently to dispose of 
the residue of his property in his will. 

In going out to sell the services of our 
institutions based on this idea we should 
keep our heads and proceed with the 
utmost caution. We should— 

First, be sure that the client is in 
position to make the adjustment in his 
estate—in that he has, first, a surplus of 
property, and second, a family situation 
so well settled that it is not likely to be 
changing from time to time. 

Second, keep in mind at all times the 
inherent dangers of an irrevocable trust 
—dangers that are apparent to all of us, 
because we can’t foresee the future. We 
should, above all things, insist on broad 
powers being vested in the trustee. 

Third, keep in mind the fact that we 
do not know what future tax legislation 
will be. It is possible that transfer taxes 
will be decreased in the years to come, 
and if such an event were to come to 
pass we might be severely criticized if 
we did not point out that possibility to 
our prospects at this time. We can, how- 
ever, advise him of the trend of this 
type of taxation back through the years 
and leave the determination of the prob- 
able future course of tax legislation to 
his own conclusion. 

Finally, in our enthusiasm over this 
proposition, we should not overlook the 
fact that our services in the management 
of the properties entrusted to our care 
are valuable in themselves—that they are 
our real stock in trade, and that the tax 
idea is merely the approach to the sale 
of our ware. 
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Texas Bankers Association, Trust 
Section Conference Program— 
San Antonio, November 22-23 


“Will Commercial Banks of the Future 
Have Trust Departments?”—Fred F. 
Florence, President, Texas Bankers As- 
sociation and President, Republic Na- 
tional Bank, Fort Worth. 


“The Banking Act of 1935 and Interpre- 
tive Digest,” for Title II—H. C. Burke, 
Jr., Assistant Vice President, Continental 
National Bank, Fort Worth. 


“The Banking Act of 1935 and Interpre- 
tive Digest,” for Title III—J. B. Hamil- 
ton, Trust Officer, First National Bank, 
Fort Worth. 


“Desirable State Legislation to Govern the 
Investment of Trust Funds,” general 
discussion led by W. F. Worthington, 
Assistant Trust Officer, First National 
Bank, Dallas, and O. A. Mangrum, As- 
sistant Vice President, Dallas Bank & 
Trust Company. 


“Gift Taxes”—General discussion led by F. 
O. Shelton, Assistant Trust Officer, Fort 
Worth National Bank, and Leslie Cole- 
man, Vice President and Trust Officer, 
San Jacinto National Bank, Houston. 


“Trust Accounting Methods”’—General dis- 
cussion led by DeWitt T. Ray, Trust 
Officer, First National Bank in Houston, 
and O. E. Davis, Trust Officer, First Na- 
tional Bank of Beaumont. 


“Trust Investment”—Discussion led by W. 
Browne Baker, Vice President, Guardian 
Trust Company, Houston, with J. M. 
Jackson, Vice President and Trust Officer, 
State National Bank, Houston, and R. J. 
Macbean, Vice President, Republic Na- 
tional Bank and Trust Company, Dallas. 


“New Business Problems’—Discussion led 
by George M. Irving, Assistant Trust 
Officer, Second National Bank, Houston, 
with A. R. Cline, President, San Jacinto 
National Bank of Houston; Sam W. Ful- 
ton, Trust Officer, Mercantile National 
Bank at Dallas, and Irwin M. Herz, 
Trust Officer, City National Bank, Gal- 
veston. 


Plan to Reopen Cleveland Bank 


The Reconstruction Finance Corpora- 
tion has announced details of a plan for 
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reopening the Union Trust Company of 
Cleveland, Ohio. The proposal is made 
by Oscar L. Cox, receiver for the institu- 
tion, based on a report of a special com- 
mittee of the Ohio Senate on banks and 
building and loan societies. 

The plan would involve the raising of 
$15,000,000 common capital stock from 
depositors and stockholders of the old 
bank and others who might be interested ; 
and the purchase by the R. F. C. of 
$15,000,000 preferred stock in the new 
bank, making a total capital of $30,000,- 
000. 

The depositors of the Union Trust 
Company would receive an additional 45 
per cent of their original deposit. This, 
with the 45 per cent heretofore received, 
would make a total of 90 per cent, ap- 
proximately 11 per cent of which would. 
be in stock of the new bank. 


Trust Course to be Resumed 


R. R. Bixby, trust consultant of New 
York City, has announced his intention of 
resuming classes in his Short Course in 
trust department operation, the initial class 
to be held probably in the latter part of 
January. 

The course has been widened in its scope 
to include recent major developments, and 
will take up, in a more comprehensive man- 
ner, taxation, insurance, and living and 
testamentary trusts, as well as standard in- 
struction in accounting policy, estate ad- 
ministration, etc. 

The new course will lay more stress on 
those functions that have proven particu- 
larly pertinent or difficult, and less time 
than heretofore will be given to those prac- 
tices that have become more or less stand- 
ardized. This will make the 40th course 
conducted by Mr. Bixby, a pioneer in this 
work, having conducted 39 courses in cities 
throughout the country before 971 students 
of fiduciary work. He was previously en- 
gaged in trust work for years and for the 
past two years has been associated with 
TRusT Companies Magazine as a consultant 
on technical problems relating to trust op- 
erations. 

Bank officers and directors, according to 
Mr. Bixby, have increasingly recognized the 
value of adequately trained personnel for 
trust department responsibilities. 
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Directory of 
LEGAL CONTRIBUTING EDITORS 


The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with TRUST Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports published in 
the succeeding section are selected and briefed at the discretion of the attorneys 
reporting from their respective States: 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 


COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 


GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 


ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 


INDIANA: Leo M. Gardner and William H. Krieg—Jones, Hammond, Buschmann & 
Gardner, Indianapolis; Counsel for Indiana State Bankers Association 


MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn, Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston; author, “Settlement of Estates in Massa- 
chusetts” 


MICHIGAN: Shaeffer and Dahling—Detroit, Counsel for Union Guardian Trust Company 


MINNESOTA: James E. Dorsey—Junell, Driscoll, Fletcher, Dorsey & Barker, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 


MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 


NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City, Counsel, New 
Jersey Bankers Association 


NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 
OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 
OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 
TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 


WISCONSIN: Ralph M. Hoyt—Bottum, Hudnall, Lecher, Michael & Whyte, Milwaukee 





Court Decisions 


Trusts—Accounting—Jurisdiction of 
Court to Settle Accounts in Private 
Trust 


California—Court of Appeals 

Oil Well Supply Company v. Superior Court, 83 

Calif. Appellate Dec’ns, 778, — California Appeals 

(2d) —, Decided November 1, 1935. 

Successor Trustee under private trust 
appointed under Civil Code 2287, providing 
for court appointing trustee where there is 
a vacancy and trust does not provide prac- 
tical method of appointment, filed in pro- 
ceeding in which he was appointed, an 
account, report and petition for instructions 
which court set for hearing and made order 
requiring notice to beneficiaries by publica- 
tion and posting. In present proceeding to 
obtain writ of prohibition against hearing 
account and making order thereon, writ 
granted. Held: 

Attempted proceeding not an action and 
no provision for it found in statutes. Juris- 
diction of court in proceeding to appoint 
successor trustee exhausted on making such 
appointment. If controversy as to accounts 
existed, remedy would be through ordinary 
action. 


Consent—Can Assent to a Decree, 
Once Given, Be Withdrawn? 


Massachusetts—Supreme Judicial Court 
Wyness v. Crowley, 1934 A.S. 24983—Decided Nov. 
25, 1935. 

While this is only an adoption case, the 
decision may be a matter of wide applica- 
tion in probate cases generally where so 
many decrees are based on the consent of 
the parties. The mother of a child signed 
a petition for its adoption in token of her 
consent thereto, and the petition was filed 
in court. The father of the child had aban- 
doned the mother. Accordingly publication 
was necessary, and as the adopting parents 
had agreed to keep the matter secret they 
let the matter remain quiet and did not 
prosecute the petition immediately. About a 
year later the mother filed a petition to get 
the child back, and the adopting parents 
went ahead with their petition. The probate 
court refused to allow the mother to revoke 
her consent, and granted the adoption pe- 
tition. On appeal the decree was sustained. 
The court adopted a well-established Eng- 
lish rule to the effect that where assent is 
voluntarily given to a decree it cannot arbi- 


trarily be withdrawn before the decree is 
entered, “unless some error is shown which 
satisfies the court that the assenting party 
ought not to be bound.” 


Contract—When Trustee Is Person- 
ally Liable on a Contract. 
Massachusetts—Supreme Judicial Court 

Dolben v. Gleason, 1935 A.S. 2589—Decided Nov. 

30, 1935. 

Action of Contract. Plaintiff made a 
proposal in writing, addressed to “Lake- 
more Trust,” to furnish building materials. 
It was accepted in the following manner: 
“Accepted 12/27/32 Lakemoor Trust H. O. 
Gleason Trustee.” The trust was the usual 
form of Massachusetts operating trust, - 
with shareholders, and containing the usual 
provisions exempting the trustee from per- 
sonal liability, but the trust instrument 
was not actually completed and executed 
until after the date of the acceptance of 
the offer. 

Held: That the trustee was personally 
liable. The decision was based on the gen- 
eral rule that a trustee is personally liable 
on his contracts unless the contract contains 
a stipulation that he shall not be person- 
ally liable, and the mere use of the word 
“trustee’ is not sufficient. (Negotiable in- 
struments are subject to a special rule un- 
der the negotiable instruments act, G.L. 107, 
§42.) There was nothing in this contract 
exempting the trustee from liability. (Note: 
This decision would be more satisfactory 
if Grafton National Bank v. Wing, 172 
Mass. 513, had been cited and distin- 
guished.) 


Business Trust — When Trustee Is 
Personally Liable on a Promissory 
Note. 


Massachusetts—Supreme Judicial Court 
Tebaldi Supply Co. v. McMillan, 1935 A.S. 2425 
—Decided Nov. 13, 1935. 

The trustee of a business trust, created 
by an instrument duly recorded, and ex- 
empting the trustee from personal liability, 
signed a duly authorized negotiable prom- 
issory note, beginning “I as Trustee prom- 
ise to pay,” and signed “J. H. Realty 
Trust, by J. S. M. Trustee.” There was no 
other reference to the trust. The earlier 
notes in the series, of which this was a re- 
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newal, had been the notes of the “J and 
H Realty Trust, by J. S. M. Trustee.” All 
were endorsed in due course to the plaintiff 
for value. There was an understanding be- 
tween the defendant and the payee that 
the former should not be personally liable, 
but the plaintiff had no knowledge of this. 


Held: While outside the Negotiable In- 
strument Law (G.L. 107, §42) the de- 
fendant might have been held to be person- 
ally liable, as there was no stipulation 
against personal liability, under the Nego- 
tiable Instrument Law, which applies to a 
trustee of a Massachusetts trust, he was 
not liable, since the instrument contained 
words indicating that he signed in a repre- 
sentative capacity, and disclosed the prin- 
cipal. 


Taxation—Massachusetts Income Tax 
on Income Received by a Massa- 
chusetts Resident from a Foreign 
Trust. 

Massachusetts—Supreme Judicial Court 


Commissioner v. Simmon, 1935 A.S. 2519—Decided 
Nov. 26, 1935. 


Appeal from decision of Board of Tax 
Appeals abating a tax on income received 
in 1930. X, a resident of New York, be- 
queathed money to a New York bank as 
trustee to hold for the benefit of S, a resi- 
dent of Massachusetts. The income was to 
accumulate during his minority and be 
added to principal, except that the trustee 
could make allowances to him for his com- 
fortable support and education, which it 
did. When S reached twenty-one, the entire 
trust fund, principal and accumulated in- 
terest, should be paid over to him; if he 
died under twenty-one, there were gifts 
over. S reached twenty-one in March, 1930, 
and the fund was paid over to him. The 
Commissioner assessed a tax on the entire 
accumulated income which was turned over 
to him as income received in 1930. 


Held: The tax was improperly assessed 
under G.L. 62, §11. S had no right to any- 
thing until he reached twenty-one. The in- 
come was not paid to him year by year, but 
was converted into capital by a foreign 
trustee under a foreign will acting under 
foreign law. When it was received by S, 
he received it as a legacy, not as income. 

The income actually received by the 
trustee in 1930 and paid to S at the ter- 
mination of the trust was held to be tax- 
able. 
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Trusts—Court has Equitable Power to 
Approve Contract in Nature of 
Family Agreement Affecting Inter- 
ests of Infant in Trust Estate— 
Court has Jurisdiction over Trust 
Estate Administered by Non-Resi- 
dent Trustee Created by ill Exe- 
cuted by Resident of and robated in 
Domiciliary Jurisdiction. 

North Carolina—Supreme Court 

Reynolds v. Reynolds, 208 N.C. 578. Decided 

November 1, 1935. 

In 1918 R. J. Reynolds died in Forsyth 
County, North Carolina. His will, estab- 
lishing a trust, providing for a certain share 
therein, of which his son, Zachary Smith 
Reynolds, was to be the first beneficiary, 
was probated in the county of his residence. 
His estate was settled and the residue 
thereof was turned over to the Safe Deposit 
and Trust Company of Baltimore, Mary- 
land, as Trustee under the will. Upon 
reaching the age of 28 years, the said Zach- 
ary Smith Reynolds was to receive the 
corpus of said share, together with the ac- 
cumulated income thereon. If Zachary 
Smith Reynolds died before reaching the 
age of 28 years leaving a will, the trust 
continued for the benefit of his devisees 
until the time when he would have arrived 
at the age of 28 years (4 November 1939), 
whereupon the corpus of said trust share 
was to be turned over to the devisees. If 
Zachary Smith Reynolds died intestate be- 
fore reaching the age of 28 years leaving 
issue, the trust was continued for the bene- 
fit of his children living at his death until 
the time when he would have arrived at the 
age of 28 years, whereupon the trust should 
cease and the said trust share should be- 
come vested in his children then surviving. 
If Zachary Smith Reynolds died intestate 
before reaching the age of 28 years without 
issue, at the termination of the trust, his 
share would be held on like trusts for the 
surviving children of the testator and the 
then living issue of the testator’s deceased 
children per stirpes. 

On November 16, 1929, Zachary Smith 
Reynolds was married to Anne Cannon. 
Both were minors but of legal age to 
marry. On the 23rd of August, 1930, Anne 
Cannon Reynolds II was born of the union. 
Shortly after the marriage the parties 
thereto separated. On August 4, 1931, an 
action was instituted in the Superior Court 
of Forsyth County by Anne Cannon Rey- 
nolds (now Smith) for necessary subsist- 
ence for her and her child. Pursuant to 
agreement between the parties and to the 
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judgment entered in the action, a trust was 
established for her and her child, and they 
were thereafter barred from making any 
further claims for financial support from 
the said Zachary Smith Reynolds or any 
estate owned or left by him “and from 
making further claim to any part of the 
trust estate created by the will of R. J. 
Reynolds as if Zachary Smith Reynolds and 
Anne Cannon Reynolds had never been 
married and Anne Cannon Reynolds II had 
never been born.” 

On the 23rd of November, 1931, Anne 
Cannon Reynolds obtained a divorce from 
her husband, Zachary Smith Reynolds, in 
the State of Nevada. On the 29th of No- 
vember, 1931, Zachary Smith Reynolds was 
married to Elizabeth Holman, in Monroe, 
Michigan, and they resided together until 
his death on July 6, 1932—under the age of 
21 years. At the time of his death Zachary 
Smith Reynolds left two children—Anne 
Cannon Reynolds II and Christopher Smith 
Reynolds, in ventre sa mere. 

On or about August 21, 1931, Zachary 
Smith Reynolds executed an instrument in 
the form of a will, complying with the laws 
of the State of New York as to the execu- 
tion of wills by residents of that state, and 
also complying with the requirements of the 
North Carolina statutes as to the formali- 
ties as to the execution of a will under the 
laws of the state of North Carolina. The 
chief beneficiaries were his brothers and 
sisters to the practical exclusion of all other 
persons, including his then living child, 
Anne Cannon Reynolds II and his then 
wife, Anne Cannon Reynolds I. 

On April 1, 1933, one of the coguardians 
of Anne Cannon Reynolds II filed in the 
Superior Court of Cabarrus County a peti- 
tion praying for instructions in reference 
to filing a motion in the case instituted by 
Anne Cannon Reynolds in Forsyth County 
for the purpose of attacking the validity of 
the judgment entered therein in so far as it 
purported to affect the interests of its ward 
in said trust share. The trial judge denied 
the petition but upon appeal to the Supreme 
Court, it was directed that the guardians 
file the petition. Pending the hearing there- 
on, a proposed settlement in the nature of a 
family agreement was arrived at. Under the 
terms of the settlement, as submitted to the 
court, two millions dollars was to be paid 
to the State of North Carolina in full set- 
tlement for all its claims for inheritance 
taxes. The trust fund of $500,000 estab- 
lished for the benefit of Anne Cannon 
Reynolds I by the original judgment was to 
remain intact, with certain modifications as 
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to its disposition after her death. Twenty- 
five per cent of the net trust shares was 
to go to Christopher Smith Reynolds, 37% 
per cent of the net trust shares to Anne 
Cannon Reynolds II, and 37% per cent of 
the net trust shares to the brothers and 
sisters of Zachary Smith Reynolds, and in 
addition, there was to be paid to the Reyn- 
olds heirs the sum of $750,000, which they 
intend to give to Elizabeth Holman Reyn- 
olds. The Reynolds heirs have formally ex- 
pressed the intention of giving to a chari- 
table foundation of North Carolina the 
entire 37% per cent of the net trust shares 
allotted to them in the settlement. 

In passing upon this settlement the 
Court found certain bona fide controversies 
to exist, which furnished a real basis and 
a compelling reason for a family settle- 
ment, to wit: (1) The validity of the orig- 
inal judgment entered August 4, 1931, 
which, if held to be valid, would entirely 
eliminate the infant, Anne Cannon Reyn- 
olds II from participation in the trust 
shares, in which event the shares would go 
either to Christopher Smith Reynolds or to 
the Reynolds heirs. (2) The validity of the 
Reno divorce, which, if held to be invalid, 
would affect the rights of Christopher 
Smith Reynolds. (3) The validity of the 
alleged New York will, involving a number 
of subsidiary questions, such as the capac- 
ity of a minor to change his domicile, the 
question as to whether Zachary Smith 
Reynolds really did change his domicile, if 
he had the capacity to do so, and whether 
or not he could exercise the appointive 
powers contained in his father’s will before 
becoming 21 years of age. (4) Death of 
either, or both, of the infants before No- 
vember 4, 1939, since under the will of 
R. J. Reynolds, if Zachary Smith Reynolds 
died intestate before reaching the age of 
28 years, the trust share in question was 
continued for the benefit of his children 
living at his death until the time Zachary 
Smith Reynolds would have arrived at the 
age of 28 years (4 November, 1939) the 
trust would then cease and the said trust 
shares would then become vested in the 
children then surviving. 

In the proceeding, Anne Cannon Reynolds 
I filed a petition in which she stated that 
the only rights to be considered were those 
of her child and Christopher Smith Reyn- 
olds and that they alone are entitled to the 
trust funds in controversy. In the hearing 
the Trustee made a special appearance and 
contended that the Court was without juris- 
diction because the trust res was beyond 
the border of the state. From the judgment 
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entered approving the settlement Annie L. 
Cannon, coguardian of Anne Cannon Reyn- 
olds II, Anne Cannon Reynolds, and Safe 
Deposit and Trust Company of Baltimore, 
Trustee, appealed to the Supreme Court. 
HELD, The court had power and authority 
under the facts and circumstances to ren- 
der the judgment approving the settlement. 
The court quoted with approval the state- 
ment by Lord Hardwicke in the case of 
Stapilton v. Stapilton, 1 Atk., 2 (2 White 
& Tudor’s L.C., 1675, star p. 824), in which 
in speaking of a contract made for the 
purpose of settling a family controversy he 
says: 

oe was to save the honor of the father and his 
family, and was a reasonable agreement; and, there- 
fore, if it is possible for a court of equity to decree a 
performance of it, it ought to be done.... And, con- 
sidering the consequence of setting aside this agree- 
ment, a court of equity will be glad to lay hold of any 
just ground to carry it into execution, and to establish 
the peace of a family.” 

The Court also cited with approval Metz- 
ner v. Newman, 224 Mich. 324, 33 A.L.R. 
98, holding that “The adjustment of differ- 
ences in a family over the settlement of 
estates will be favored even where infant 
legatees are interested, provided the pro- 
posed compromise of the differences is sub- 
mitted to the court and a finding made that 
the settlement and compromise are for the 
best interests of the infants.” 

It was further held that since the Safe 
Deposit and Trust Company of Baltimore, 
Trustee, acquired its title to the testa- 
mentary trust from a testator domiciled in 
North Carolina and solely by reason of the 
effect of the will and laws of the State of 
North Carolina, that, therefore, the courts 
of the State of North Carolina have pri- 
mary jurisdiction over the trust estate, 
although the trustee named in the will is a 
non-resident and the trust res, consisting 
of personalty, is held by the Trustee in the 
state of its residence. The court quoted with 
approval from the case of Swetland v. 
Swetland, 105 N. J. Eq., 608, 149 Atl., 50, 
at p. 52, in which it is held that “The rule 
of law is well settled that the courts of the 
testator’s domicile and of the state in which 
the will is probated have primary jurisdic- 
tion over testamentary trusts.” 


Wills-Legacies—Set Off as Against 
Deceased Legatee’s Descendant of 
Debt Due Estate from Original 
Legatee 

California—Court of Appeals 


Estate of Pew, 83 Calif. Appellate Dec’ns, 477, 
— California Appeals (2d) —, Decided November 
6, 1935. 
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Testatrix’ will left $5,000 to nephew K 
who was indebted to testatrix in sum of 
$3,300. K predeceased testatrix, leaving son 
who took legacy under Probate Code 92, 
providing that where a legatee, kindred of 
testator, predeceases testator, legatee’s 
lineal descendants take. On appeal by ex- 
ecutor from decree of distribution directing 
payment in full of $5,000 legacy, decree 
reversed. HELD: 


Son of nephew stepped into latter’s shoes 
and subject to same set off on part of estate 
as nephew would have been. 


Wills—Probate—lIdentification of 
Gifts to Charitable Institutions 
New York—Surrogates Court of New York County 


Estate of Anna Phipps Tinker—New York Law 
Journal, Nov. 2, 1935. Decided Nov. 6, 1935. 


Although testators frequently do not 
properly designate gifts which they intend 
for certain charitable institutions, courts 
are careful to sustain the validity of such 
gifts whenever possible. A recent important 
case decided by Surrogate Foley of New 
York County is in point. 

The testatrix, Anna Phipps Tinker, be- 
queathed gifts of approximately $260,000, 
using the following designation: “To Belle- 
vue Hospital, situated at 26th Street and 
First Avenue, New York, New York, for 
the benefit of the Children’s Medical Divi- 
sion.” The ambiguity in the will was due 
to the fact that there are two such institu- 
tions in New York City known by the same 
name. One is an institution maintained by 
New York University. The other is an 
institution maintained by the City of New 
York. The designation in the will was not 
accurate as to either of the institutions, 
but the court decided that the will could 
not be defeated by misnomer where the 
name found in the will is a branch or local 
designation of the particular work carried 
on by the charitable corporation. The pay- 
ment of the legacy may be decreed to the 
parent organization. 

In determining which of the two organ- 
izations the testatrix had in mind when she 
made the bequest, the court permitted the 
introduction of extrinsic testimony show- 
ing the interests of the testatrix in New 
York University and her statements to 
various persons with whom she discussed 
the question. The Surrogate sustained the 
gift and decided that the textatrix in- 
tended it for the children’s medical work 
in New York University. | 











) 
“ey. 
2 
oO 
i 
E) 
© 
6 
oO 
e) 
©) 
a 
a! 
Os 
8, 
ve 
1© 
on 
roe 
©) 
>: 
2) 
» ©) 
oe 
) 
9 
D 
© 
©) 
2 
-) 
© 
r) 
©. 
© 
© - 
2 
© 
8 
a 
\) 
© 
©) 
¢) 
‘s, 
9, 
© 
c) 
®, 
© 
7.©) 
© 


CODWIODDIOISDIAIIOWITFISDAIIIIAIIWIIAIAIIGAIO 


MAIN OFFICE ~» 48 WALL STREET. 


Bank or Naw icey esT RUST Gompany : 


48 Wall Street» New York City, 


FOUNDED. IN 1784, the Bank of New York eTeask 
Company has steadily, broadened its ‘field of 
usefulness, and has always kept its. facilities : 
: responsive tothe néeds of the times. CG The 
‘facilities of this institution are designed to assure 
the efficient management of banking’ and crust 
‘funds along sound and ‘comseryative lines. 


eed his Bank'offers its services to banks, corporations, rms, 
and tadtviduals for the performance ef qpery 
| banking and trust [union 
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THe PENNSYLVANIA COMPANY 


For insurances on ves and’ Granting Annuities 
- BANK: AND’ TRUST: COMPANY 
PHILADELPHIA 
» * ee 


The experience pen by more than a 

century: of conservative. banking -and 

trust service quolifies this Company to 

act in every individual and corporate 
| rust capacity. 


Coeronare TRUSTEE 
REGISTRAR 
_DEPOSITARY 
TRANSFER AGENT 
DISBURSING AGENT 
PAYING AGENT 
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gL ACCOUNTS OF 
Corporations, Banks; Firms and Individuals Solicited 


CAPITAL and SURPLUS $20,400,000 








